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EXECUTIVE SUMMARY
Kensal Rise Branch Library was opened in 1900 by Mark Twain, author of ‘The
Adventures of Huckleberry Finn’ and ‘The Adventures of Tom Sawyer’, classics
which have inspired countless generations ever since. It was erected by local public
subscription and rates in honour of Queen Victoria’s Diamond Jubilee. In 2012, in
the wake of Queen Elizabeth II’s Diamond Jubilee, the library building has closed.
Willesden Urban District Council, the forerunners of the London Borough of Brent,
announced on 13th June 1899, receipt of a letter from the Bursar of All Souls’
College Oxford granting a site for the erection of a free library at Kensal Rise. This
was on condition that:
‘‘The site will always be used for public purposes’’
Under the provision of the controlling covenant, the land reverted to the ownership of
All Souls’ in October 2011 when Brent Council closed the library service under the
auspices of its ‘Libraries Transformation Project’, a project that closed 50% (6) of the
Boroughs libraries. It took it back because Brent could not afford to run a library: this
does not mean that the community facility should be lost, particularly if it can be run
without the contribution of even a penny from the public purse.
Since this time the library building has remained empty and a shadow of its former
self; its noble fenestration lighting only empty spaces and forgotten memories. It
awaits a new future. We believe that this new future ought to be informed by its past
and the local community it serves and who paid to build it.
There exists overwhelming public support for preserving the former library building,
as a whole, as a local community facility to meet the needs of the local community
and to benefit social wellbeing. The local community has formed the united opinion
that to accept the principle of a change of use would be irrevocable: it would be to
lose the building as a community facility forever. We believe that this is not
acceptable.
For over 100 years the building has provided a grand setting for community
interaction, learning and inspiration. On 12th December 2012 Brent approved the
building for inclusion on its List of Community Assets. This recognition on behalf of
Brent realises in Statute that the building has furthered the social wellbeing of the
community and may continue to do so in the future.
The closure of the Library was met with considerable public unease. We believe that
community libraries and hubs are places of education, escape, inspiration, interaction
and opportunity. We believe that these places should be accessible to all, close to
home and at minimal expense. We believe they provide valuable community spaces
for diverse and sustainable communities. This, we believe, is why the previous use
was valuable and it is why the former library building should return to the ownership
of the community for the benefit of the community.
Fundamentally, we believe Brent Council should be supportive of this aim and should
join with the 1,316 (and still counting) supportive petition signatures from local
residents and 43 from local businesses and organisations that want the Library
Building used as a library and community hub.
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The history of the Library Building maintains a unique position within the national and
local story; not only in relation to the development of local suburban communities and
government, but self-improvement and localism. That continuity is a golden-thread
running through the history of the building to the present day. The building contains
an evidential, historical, aesthetic and communal value which makes it of heritage
value. Any change of use and associated alterations would harm that heritage value.
In addition, it would inevitably impinge upon how the local community functions and
the way it uses the area, for the worse.
The Friends of Kensal Rise Library have devised a sound business plan which
demonstrates that the whole Library Building has a viable future as a community
facility at no cost top Brent Council. This foresees a community library and hub run
by local residents, for local residents. The business plan has been reviewed and
assessed with input from a range of professionals, including the government backed
‘Locality’ network of community enterprises and an award-winning architectural
practice with a history of delivering high-quality library and educational projects. The
Library Building would need to be adapted in certain ways to meet contemporary
needs and requirements (for example, the installation of a lift will require some
changes to the roofline), but there would be no need for any harmful alterations or
additions.
Under the powers conferred upon Brent Council, as Local Planning Authority, it can
(and we say ‘should’) support the local community in its bid to persuade the Bursar of
All Souls’ College to honour the modest benevolence of his Victorian predecessor,
utilising its planning responsibilities under the provisions of the Town and Country
Planning Act (1990), to control the material change of use of land within its
boundaries, in the public interest.
We hope that Brent Council will read and endorse the contents of this report. The
Friends of Kensal Rise Library looks forward to working with it with shared vision and
endeavour.
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Figure 1: Mark Twain gives his speech on the opening day of Kensal Rise public
library. He stands in front of the Willesden Library Committee, separated from the
audience by displays of flowers gathered from Roundwood Park, Harlesden.

Figure 2: Leader of Brent Council Cllr Mohamed Butt addresses concerned local
residents.
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1.0

INTRODUCTION

1.1

This report has been produced by the Friends of Kensal Rise Library Limited
(‘the Friends’). We are a Registered Charity (number: 1141606) and Limited
Company (number: 7566546). The report substantiates the case in favour of
preserving the former Kensal Rise Branch Library building (‘the Library
Building’) as an Asset of Community Value and Facility of Communal Value
serving the communities of Kensal Green and Kensal Rise.

1.2

This report has been produced in the light of a meeting on the 25th July 2013
with senior officials and planners at the London Borough of Brent (‘the
Council’) at which we the case for preserving the Library Building, as a whole
and not in part, for community use in the future was discussed and in the
knowledge of prospective planning application proposals for the conversion of
the Library Building to residential use either with or without a secondary
element of ‘community’ use.

1.3

The document is split into the following sections:

1.4

2.0

THE PRESENT

3.0

THE FUTURE

4.0

GETTING THERE: THE PLANNING CASE

5.0

CONCLUSION

As a Registered Charity, established in April 2011, the charitable objective of
the Friends is:
‘To advance public education by running and / or assisting in the
running of a library at Bathurst Gardens, Kensal Rise for the benefit of
the residents of the London Borough of Brent’.

1.5

We hope that we can depend on the Council for its assistance in keeping the
Library Building, as a whole, in community use now and in the future (and
stress that the lawful use of the Library Building is a Library: the use has not
been discontinued or abandoned in respect of planning law).

1.6

In its role as Local Planning Authority, the Council has the ability to work in
tandem with the local community to save the Library Building for community
use.

1.7

We look forward to working alongside the Council in this regard.
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2.0

THE PRESENT
a.

Preamble

2.1

Since the closure of the Kensal Rise Branch Library and the Library Building
to the public in October 2011, the Friends have been canvassing the local
community in order to gauge its views, opinions, wants and needs.

2.2

There exists overwhelming public support for the preservation of the Library
Building, as a whole, as a local community facility (Use Class D1). This
translates into an in principle objection on behalf of the local community to
any potential change of use of the Library Building, as a whole or in part, to
another form of Use Class, for example, residential (Use Class C3).

2.3

We understand that the Council was for some time in negotiations with
Andrew Gillick of Kensal Properties Limited, and / or his agents, with regard
to changing the use of the majority of the floorspace of the Library Building
into residential (Use Class C3); with an ancillary space for a ‘community
library/hub’ (Use Class D1). Subsequent to this, a planning application had
been submitted to the Council on the 19th July 2013 and then validated on
the July 2013 as planning application reference 13/20158.The planning
application is described as:
Conversion of the existing vacant building to provide 7 residential units
(3 x one-bed flats, 3 x two-bed flat & one x two-bed house) on the
ground and upper floors and 175m2 multi-functional community space
(Use Class D1) on ground floor and basement. Alteration to roof pitch
over and increase in height of rear wall of central section of main
building, proposed new roof with flank wall windows to existing west
wing. Provision of new entrance doors on College Road and
replacement rear and flank wall windows with associated waste
storage, cycle parking and solar panels

2.4

The floorspace breakdown
documentation is as follows;
a.
b.
c.
d.

2.5

according

to

the

planning

application

Residential:452 sq m
Community: 176 sq m
Communal Store (including cycle parking) 43 sq m
Total: 671 sq m.

The ‘community’ space amounts to about 28% of the overall floorspace of the
existing Library Buildings. The community in Kensal Rise and Kensal Green
needs very much more than this. The substantiation for this view is made
within this document and its supporting material and in the letter of objection
to the developers’ proposals submitted earlier.
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2.6

Petition: What the Library Building means to Local Residents and
Businesses

A petition of support, signed by both local residents and local businesses and
organisations, will be delivered to the Council in due course. The petition is
duly made on behalf of ‘‘Save Kensal Rise Library” a confederation of the
following organisations:


Friends of Kensal Rise Library;



Kensal Rise Residents’ Association; and



Kensal Triangle Residents’ Association.

2.7

The group shares a belief in the value of community libraries and is united in
opposition to the potential change of use of the Building. The signatures
explicitly petition the Council to utilise its position as our elected
representatives to ‘‘do all possible and practicable to return the building to full
community use’’ (our emphasis).

2.8

In doing so, we ask that the Council honours its decision of 12th December
2012 to include the Building on its List of Assets of Community Value.
c.

2.9

Community Surveys

The Friends of Kensal Rise Library have run two surveys of Public Attitudes
to the Closure of Kensal Rise Library. The first was conducted during
November and December 2011 and the second, between May and July 2013
which attracted 280 and 272 responses, respectfully. 80% of all respondents
lived within ten minutes walk of the Building in both surveys; while
approximately 94% lived within Brent but more than 30 minutes walk away.
The survey reflected the area’s diversity in terms of age, ethnicity, and the
gender of respondents. The stand-out findings of the surveys are summarised
below. The italicised quotations are from respondents’ own written entries.
More than just books

2.10

In 2011, residents were asked how they used the library prior to its closure.
The results confirm a wide variety of activities: borrowing books comes top, at
90% of respondents; other uses include accessing the Internet (45%), classes
for children (39%), researching for jobs and education (35%), meeting new
people (27%) and investigating business start-ups (17%).

2.11

The library also had a positive, multiplier effect on local businesses and
services, with 80% of respondents in 2013 saying they combined trips to the
library with a visit to local shops and services.

3

KENSAL RISE LIBRARY:
ASSET OF COMMUNITY VALUE / FACILITY OF COMMUNAL VALUE
SUPPORTING STATEMENT
The library was a life saver for me when my children were small. It's the hub
of community, somewhere to go when you are isolated.
As a child, I made my first fairy cakes from a book I borrowed at the library.
Being Indian this was a big step as we don't bake traditionally. This one of
many steps that made me feel part of the British community.
When my first baby was two months old we were locked out in the cold and
left keys inside. Desperate, I eventually sought help at my library, the woman
advised me and offered me warmth and reassurance till the fire brigade
came. Where else offers this kind of safe haven to isolated people?
My children went there from birth & joined in all the events - Christmas, Divali,
Chinese New Year etc. We kept contact there with people who'd gone on to
different schools etc. I have always belonged to a local library and have
never used one less than I currently do (in 51 years!). I feel very sad every
time I walk past it (almost daily).

Alternative arrangements
2.12

Since the closure, 72% of people have decided against a trip to another
library. This is particularly worrying given our local poor literacy rates. Half of
respondents in 2013 (51%) have “had to buy books or DVDs that I would
otherwise have loaned from the library”.
I feel more isolated and I no longer have the help and service it's staff
provided.
I have nowhere to take my children to find books to help with their homework.
I have lost the chance to study in a venue with other people. Deprived of
access to resources, I often work alone in my room.
I regularly have outstanding loans as I have irregular internet access and
have to travel especially to Queens Park.

2.13

Over 1 in 5 (22%) residents say they have nowhere local to go to spend time
with others, while 17% have experienced overcrowding at an alternative local
library session. The percentages have increased in the two years between
the surveys. These are worrying trends.

4

KENSAL RISE LIBRARY:
ASSET OF COMMUNITY VALUE / FACILITY OF COMMUNAL VALUE
SUPPORTING STATEMENT
Who is responsible?
2.14

When asked who the community feels is responsible for the closures, Brent
Council is overwhelmingly cited: in 2013, 94% think “very responsible” and a
further 6% “slightly responsible”. Next comes All Souls College, with 54%
answering “very responsible” and 30% “slightly”. The Coalition Government,
meanwhile, is held “very responsible” by 52% and “slightly responsible” by
38%.

2.15

In 2013, 96% of respondents feel that “Brent Council doesn’t listen to
residents” and 98% think the actions of Brent Council have been “against the
interests of the local community”.

2.16

In a finding that should get the attention of local and national politicians, 72%
of residents in 2013 say that the experience will “definitely” or “probably”
affect their voting intentions at the next General and Local elections. 60% of
respondents say they are less likely to vote for their current Brent Councillors
and 41% for their current Brent MP.
I loved walking into the library space…and seeing the building, its beautiful
fired tiles, the architraves and the feeling of welcome and well-being it gave
me. This reflects Brent Council’s lack of understanding about what makes
people contented.
The day before the library closed, I got a book on Superman. This was when I
was 7. I’m 10 now. I also remember a big party that took place before the
closure, made to try and stop the council closing it. Everyone thought this was
enough.
I came with my four year old to the library on the afternoon the library had
been raided by the police. My daughter was frightened and sad to hear her
library had been closed and all the books stolen (as she saw it) by the police.
Pop-Up Popularity

2.17

Efforts to create a temporary pop-up library have gone down well with
residents. In 2013, 82% of respondents believe “it is a cheerful presence and
a symbol of community spirit” and 84% agree that it is a “good indication of
residents’ determination to keep the library going”. All percentages in this
regard have increased over the two years between surveys. This indicates a
growing appreciation of the pop-up library, despite recognition that it is no
long term alternative to a properly resourced library.
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Knowing that I am in a community where people can work together on
something like this gives me hope for the future and inspires me to try to
contribute more to the community.
The campaign has helped make us a stronger community. Even those of us
who haven't actually done much have been supporting in spirit and it has
given us a common cause.
I'm amazed and in awe of all who continue to fight and want to pass my
appreciation on.
People have been brought together, new friendships formed and a sense of
common purpose shared. This could continue INSIDE the building rather
than relegated to the cold outside.
Next steps
2.18 Respondents were asked the extent to which they agreed with a range of
positions about the future. Over nine in 10 (94%) strongly agree or agree that
they “object to the library being turned into flats”, while 95% agree that they
“would worry about the lack of community space in the area”. Eight in 10 (82%)
agree that “turning the library into private rental flats would harm the community”.
Only 3% think that “private rental flats would benefit the local community”.
2.19 Over 9 in 10 respondents strongly agree or agree
with all of these
statements: “The developer should listen to the pleas of the residents” (94%);
“All Souls College should ensure that a workable space is part of the terms of the
sale to the developer” (92%). “I am angry with All Souls’ College” (92%). Some
87% of respondents are in favour of a local bid from residents to try to buy the
building.
2.20 The survey highlights what residents would like to see in a future library
service. The following indicate the percentages who would “definitely” or
“probably” use: book and DVD rental (98%); local news and history (91%);
creative workshops (91%); lifelong learning and skills (82%); Internet access and
computer courses (75%); childcare, play and nursery services (72%).
This building should not be destroyed by using it for flats. It should definitely
be listed and remain as a library and maybe for other community uses to
make it more viable.
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There are so few public places that we can go without being expected to
spend money or pass through as quickly as possible. So few places where
parents with young children or elderly citizens can feel genuinely welcome
and unhurried. So few places that seek to expand our minds rather than
entice us to empty our pockets. This is a thing worth fighting for.
We should never stop fighting to save a cause so vital in an age where so
many people think the internet is a sufficient resource for finding knowledge. It
will never replace books or libraries where people can meet in a haven of
knowledge, discovery, and community.
I do not know anyone who would consider travelling as far as Wembley to use
the library. The point about libraries is that they should be a local resource. I
am deeply indebted to campaigners for their sustained efforts on our behalf.

2.21

Both surveys found a strong belief in the value of the library to the local
community. 98% (2011) and 97% (2013) of the community believed access to
a local library is essential for children, disabled and older people.

2.22

In both 2011 and 2013, 94% and 97% believed that the closure of the
previous library would harm the local community and will impact upon children
and families in the area (see Figure 3 overleaf). In addition, the 2011 survey
revealed a number of interesting insights, for example, whilst 90% of
respondents used the library for loaning books, it was also used for other
reasons including using the internet (45%), classes for children (39%),
researching jobs and further education courses (35%) while nearly 1 in 10
would investigate starting a new business (discussed further in Chapter 4).

2.23

Both surveys also revealed substantive local unease at the loss of the
previous community use. In 2011, 91% of local residents felt that the Council
was acting against the interests of the local community. This unease had
intensified by 2013; where 98% believed the closure not to be in the interests
of the local community.

2.24

As the Council is aware, the issue of library closures has been a significant
one within the Brent in recent years. We hope that it will agree that it is time
to move on and look to the future.

2.25

In this regard, the 2013 survey found that over 9 in 10 (94%) of the
respondents either strongly agree or agree that they “object to the library
being turned into flats”. 95% agree that they “would worry about the lack of
community space in the area”. Eight in ten agree “turning the library into
private rental flats would harm the community” (82%). In this context, 87% of
respondents are in favour of a local residents bid to buy the building.
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Figure 3: Local children engaging in the ‘Save the Library’ campaign

2.26 Of those who responded in 2013, it was indicated that they would “definitely”
or “probably” use the following services: Book and DVD rental (98%); Local news
and history (91%); Creative workshops (91%); Lifelong learning and skills (82%);
Internet access and computer courses (75%); Childcare, play and nursery
services (72%). The popularity of the ‘pop-up’ library service staffed by
volunteers is testament to the want within the community for these services
(Figure 4).
2.27

The community is pro-actively seeking an attractive alternative to change of
use to residential or otherwise. We believe, and trust the Council will agree,
that there would be no planning merits in a change of use to residential which
would outweigh the loss of community floorspace.
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Figure 4: The ‘pop-up’ library has been an enormous success.

2.28

Figure 5 ‘Why THE LIBRARY@ London Borough of Brent’ demonstrates the
lack of community benefit inherent in the recent redevelopment of Willesden
Green library; now the target of increasingly prevalent foreign investment at
the expense of local affordable homes. This is an abstract from the Singapore
& JB Iskandar Property website aimed at attracting foreign property investors
to invest within the Willesden Green library redevelopment
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3.0

THE FUTURE

3.1

The Library Building’s future should be owned by the community to serve that
community. This will result in sustainable development. The Council will be
interested in the following summary of our Business Plan: Our Vision.

a.
3.2

3.3

3.4

Introduction and History

The Friends of Kensal Rise Library (FKRL) have developed and published a
sustainable, compelling business plan for the Library Building in Bathurst
Gardens. Our plan demonstrates the viability of a library as the key element in
a building that could and should be restored in its entirety to serve the
community and without any cost to the public purse. According to the
Council’s figures, in 2010-2011 there were over 200 visits to Kensal Rise
Library each day that it was open. We believe we could build upon this
success and attract even more visitors, with multiple benefits for the residents
and businesses of our part of the London Borough of Brent.
Brent Council’s listing of the whole Library Building as an Asset of Community
value, in December 2012, resonates with our intention to maintain and
improve it for the benefit of our diverse community.
The acquisition of the Library Building remains unresolved. However, our
plans include negotiating a rental agreement, or making an outright purchase,
of the entire Library Building.
b.

Background to the Business Plan

3.5

The Business Plan has been produced by a select committee of the Friends,
with input from relevant expertise, and it provides our blueprint for the future
of the Building. It sets out how the Friends propose to finance the cost of
restoring and maintaining the Building, as well as meeting the running costs
of a community library / hub, and in due course the rent and potentially the
purchase price of the Library Building.

3.6

The Business Plan has been informed by the opinions and survey of local
people and responds to clear local demand. We hope that our vision will be
shared by the Council and we look forward to working together in this regard.

3.7

The Business Plan has been properly costed and reviewed for its soundness
by a qualified quantity surveyor.
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3.8

The Business Plan has been reviewed by Stephen Rolfe, Development
Manager at Locality. Locality was formed in April 2011 and is a national
network of over 700 community-led organisations which aims to facilitate local
people establish locally owned and led organisations, support the
dissemination of ideas and best practice and work to influence government at
a national and local level. Its input has been invaluable and adds further
weight to our Business Plan. Locality is a national charity contracted by
government to help organisations utilise the Community Rights: ‘Right to
Buy’, ‘Right to Bid’ and ‘Right to Challenge’ and believes that “every
community is a place of possibility”.

3.9

The Vision, as prescribed in the Business Plan, is a simple one. It is to
develop a community library for the 21st Century. We wish to build upon an
innovative institution of learning and culture. The three overarching aims of
this vision are:
1. To build literacy and a love for literature in Kensal Rise and the
surrounding area;
2. To support employment an life-long learning in Kensal Rise; and
3. To create civic pride and social cohesion in the local community.
b.

The Community Library and Public Space: Ingredients and
Potential

3.10

Our objective is to create a welcoming community space, with a rich heritage
that supports life-long learning, creativity, employment, professional
development, and enterprise and community cohesion. To this end, we will
work with community partners to widen and deepen the scope of our service.

3.11

At the centre of this exciting vision, is the library itself. We will provide a book
and media lending service, Internet access, quiet study space and story
activity space for children, young people and adults, using all the ground floor.
Back of house activities and community partners will take up the rest of the
building (see architects’ drawings).

3.12

We will provide a book and media lending service, high-speed Internet
access, quiet study space and story activity space for children, young people
and adults, using all the ground floor.

3.13

Along with mentoring, skill-sharing, workshops, classes and special events including theatre, music and exhibitions - we will pioneer innovative ways to
integrate technology and the arts into our library service. This will ensure we
meet current and future needs, without forgetting the past.
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3.14

Indeed, with the help of planning policy, this community space could and
should be used to build arts provision into the immediate, densely-populated
areas of Kensal Rise and Kensal Green and which currently have none. We
are gratified to see so much of our vision reflected in Labour’s recent ‘Policy
Review – Libraries’. The other main political parties appear to share
commitment to social inclusion and the necessity for and value of life-long
learning.

3.15

We are delighted to be assisted by the multi-award winning architectural
practice, Shepheard Epstein and Hunter (‘SEH’), which has worked with
Hackney and Enfield Councils, and several universities to improve existing
and open new libraries. SEH has brought that wealth of knowledge and
experience to Kensal Rise in order to meet the vision of the business plan. It
has prepared detailed indicative architectural drawings showing how this
vision will be delivered while practically illustrating how the future community
facility would be laid-out and operate within the envelope of the existing
Library Building.
c.

Who Wants the Community Library and Public Space?

3.16

We have the passionate support of local residents and businesses, as
testified in what was said to us in our latest Community Survey and the
results of the recent petition. We also have commitments from a range of
specialist advisors and patrons. These include former Labour Minister for the
Arts, Mark Fisher, Tim Coates (former MD of Waterstones Books and founder
of Bilbary - a web based independent seller of e-books), Darren Taylor (who
runs four successful community libraries in Lewisham), Karl Hemsley (former
Kensal Rise Library Manager), as well as writers with local roots and
connections such as Zadie Smith and Alan Bennett.

3.17

We have strong partnerships with local services, charities and providers with
similar aims. Some of these will also be sources of income and share the
Library Building. An example is IntoUniversity (at the other end of Bathurst
Gardens), which mentors and inspires disadvantaged young people from
inner cities to achieve academically.

3.18

We are in talks with Locality about accessing funds from the Social
Investment Business Group and other social investment grants and
opportunities, including Community Shares where shares are bought in the
Library Building by local residents, businesses and other supporters.

3.19

Further project endorsement comes from the Heritage Lottery Fund, which
has responded very favourably to our pre-application letter: it has requested a
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meeting and has encouraged us to apply for a grant of £250,000 when we
acquire the Library Building. Brent is currently under-represented in Heritage
Lottery applications and the Chair of the London Committee, Wesley Kerr,
has urged us personally to apply.
d.

How Will It Be Run?

3.20

The Trustees of FKRL will manage the Library Building through several
strategic committees. It will be staffed by a paid, professional Project
Manager, who will work with trained and committed community volunteers.
We are members of the National Council for Voluntary Organisations and
Brent Basis, the umbrella group for voluntary sector organisations in Brent.
Both bodies have expertise in management and recruitment, and they will
guide our relationship with our volunteers. We have excellent policies in place
to ensure safe and effective working, strong internal evaluation mechanisms
for our service and clear lines of accountability.

3.21

Our main source of books will be donations from publishers and industry,
many thousands of which have already been pledged. We can also draw on
the extensive Pop-Up Library stock and have budgeted for further
acquisitions, where necessary.
e.

Finances: Income Streams
Public Purse: £zero
Sub-let or let part of the Library Building to organisations that continue to
express keen interest in partnering us, like IntoUniversity, Octavia
Housing for youth outreach, Brent Artists’ Resource and Willesden Green
Library Writers’ Group, and to local freelancers who will also donate their
diverse skills.
Computer recycling and printing. These have worked well in other
community libraries.
A small retail shop selling stationery, books and other merchandise.
(Again this has proven successful in other community libraries.)

Sponsorship and advertising – on shop merchandise, on the library
website and for events.
Our unique e-book partnership with Bilbary, where 50% of all online book
sales are donated to the library.
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Venue and room hire.
Locations filming
f.

Finances: Other Revenue
Grants from public bodies (eg Heritage Lottery Fund, Big Lottery Fund),
charitable trusts and social investment companies (eg Big Society
Capital).
The Social Investment Business Group.
Library membership loyalty scheme.
We will continue our successful large-scale fundraising, which has raised
well over £100,000 from donations and pledges in a single year.
Community Shares

3.22

The table below illustrates the first 12 months of operations, after the building
has been repaired and made fully accessible.

3.23

Our successful large-scale fundraising and grant applications will generate
sufficient funds to pay for major works and start-up costs.

3.24

In the longer term, we will be able to sustain the operations through the
Revenue Income sources identified below.
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This is a summary overview of our Business Plan and Appendices, and which
are reviewed and updated regularly.
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4.0

GETTING THERE: THE PLANNING CASE
a.

Planning Policy Context: National, City-wide and Local Policy

4.1

This section focuses on the planning context and how this should and can
support our vision for the Building. We are keen to work with the Council
towards this planning gain.

4.2

We acknowledge that planning officers and Council Members must make
planning decisions having due regard for section 38(6) of the Planning and
Compulsory Purchase Act (2004); namely that is to make planning decisions
in accordance with the development plan unless material considerations
indicate otherwise.

4.3

The Development Plan for Brent comprises the following documents:


Brent Core Strategy Development Plan Document (DPD) (July 2010);



Site Specific Allocations DPD (July 2011);



The London Plan (July 2011); and



Saved policies within the Brent Unitary Development Plan (2004).

4.4

Therefore, we understand that any future application at the Building will have
to be made on its merit. However, we believe that there is a robust planning
policy basis upon which to make strong planning decisions and there exists
sound planning concerns which must weigh substantially in any planning
balance.

4.5

The lawful use of the building is Use Class D1 (Non-Residential Institutions).
Not only is this the lawful use, we consider it the rightful use of the Building of
that for which it was created and for which the community originally
subscribed.

4.6

Planning permission will be required to change that use in whole or to a
degree which is not ancillary. Any change of use would result in the loss of
dedicated community facility floorspace.

4.7

We consider that the following Development Plan policies will be of relevance
to any future planning application for the Building. Further to this, relevant
policies within the National Planning Policy Framework (Published March
2012) are also a strong material consideration. All relevant policies are
contained in Table 1 overleaf. All bold and underscored text is our emphasis.

16

KENSAL RISE LIBRARY:
ASSET OF COMMUNITY VALUE / FACILITY OF COMMUNAL VALUE
SUPPORTING STATEMENT
Table 1: Relevant policies in any future planning application
NATIONAL PLANNING POLICY FRAMEWORK (PUBLISHED MARCH 2012)
Paragraph 17
Core Planning Principles
Planning should deliver sufficient community and cultural facilities and services to
meet local needs.
Paragraph 70
Promoting healthy communities
To deliver the social, recreational and cultural facilities and services the community
needs, planning policies and decisions should, inter alia:


Plan positively for the provision and use of shared space, community
facilities and other local services to enhance the sustainability of
communities and residential environments; and



Guard against the unnecessary loss of valued facilities and services,
particularly where this would reduce the community’s ability to meet its
day-to-day needs.

Paragraph 56, Requiring Good Design
58, 61 and 64
Good design is a key aspect of sustainable development, is indivisible from good
planning, and should contribute positively to making places better for people.
Permission should be refused for development of poor design that fails to take the
opportunities available for improving the character and quality of an area and the
way it functions.
Development proposals should, amongst others:




Function well and add to the over quality of the area over the lifetime of
the development;
Support local facilities and transport network; and
Respond to local character and history, and reflect the identity of local
surroundings.

Planning policies and decisions should address the connections between people
and places and the integration of new development into the natural, built and
historic environment.
Paragraph 126 Conserving and Enhancing the Historic Environment
and 135
Heritage assets are an irreplaceable resource and should be conserved in a
manner appropriate to their significance. Local Planning Authorities should take
account of the desirability of sustaining and enhancing the significance of heritage
assets and putting them to viable uses consistent with their conservation and the
wider social, cultural, economic and environmental benefits that conservation of the
historic environment can bring.
The effect of an application on the significance of a non-designated heritage asset
should be taken into account in determining the application. In weighing
applications that affect directly or indirectly non designated heritage assets, a
balanced judgement will be required having regard to the scale of any harm or loss
and the significance of the heritage asset.
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LONDON PLAN (ADOPTED JULY 2011)
Chapter 1:
Context and Strategy
Paragraph 1.40 states that in addition to ‘hard’ infrastructure, a growing and
increasingly diverse population will create demand for more social infrastructure,
including, inter alia, for libraries and spaces for local groups.
Policy 3.1
Ensuring Equal Life Chances for All
The Mayor is committed to ensuring equal life chances for all Londoners.
Policies and decisions must tackle the huge issue of inequality across London.
Planning decisions should protect and enhance facilities and services that meet the
needs of communities. Proposals involving loss of these facilities without adequate
justification or provision for replacement should be resisted.
In preparing DPDs, boroughs should engage with local groups and
communities to identify their needs and make appropriate provision for them.
Boroughs may wish to identify significant clusters of specific groups (such as those
who experience particular disadvantage and social exclusion) and consider whether
appropriate provision should be made to meet their particular needs such as
cultural facilities, meeting places or places of worship.
Policy 2.7
Outer London: Economy
Planning policies and decisions should seek to address constraints and
opportunities in the economic growth of outer London.
It will also be important to consider the particular needs of new and developing
sectors, such as ‘knowledge-based’ sectors that can start out and grow through
home working, and may need innovative approaches to ensuring the ready
availability of information and communications technology. These could range
from greater business support through local libraries to bespoke town centre
business centres to larger facilities such as innovation parks.
Policy 7.4
Local Character
Development should have regard to the form, function, and structure of an area,
place or street and the scale, mass and orientation of surrounding buildings. It
should improve an area’s visual or physical connection with natural features. In
areas of poor or ill-defined character, development should build on the positive
elements that can contribute to establishing an enhanced character for the future
function of the area.
Planning decisions should, amongst others:


Has regard for the pattern and grain of the existing spaces and streets in
orientation, scale, proportion and mass;



Be human in scale, ensuring buildings create a positive relationship with
street level activity and allow people to feel comfortable with there
surroundings;
Allows existing buildings and structures that make a positive contribution
to the character of a place to influence the future character of the area;
and
Is informed by the surrounding historic environment.
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Policy 7.5
Heritage Assets and Archaeology
London’s heritage assets and historic environment should be identified, so that the
desirability of sustaining and enhancing their significance and of utilising their
positive role in place shaping can be taken into account.
CORE STRATEGY (ADOPTED JULY 2010)
Chapter 3
Spatial Vision
Spatial vision criterion three states that the Brent aims to be a Borough of
opportunity, maximising the potential of its youthful population through new and
improved education and training facilities. Similarly, spatial vision six aims to
create a Borough which will ‘‘host inclusive community and cultural facilities
which enable the full participation of its diverse communities’’. Objective five
of relates states explicitly that the Council will ‘‘provide community facilities to
meet the needs of Brent’s diverse community’’ and securing the provision of
new community facilities to meet the needs arising from housing growth.
CP 23

Protection of existing and provision of new Community and
Cultural Facilities
Existing community and cultural facilities that support community participation and
development will be protected, or their loss mitigated where necessary.
The policy aims to protect these facilities to engender community cohesion, civic
pride and for places where social diversity can be explored (Paragraph 5.97/8).
Paragraph 5.97 states that ‘‘opportunities for new community facilities are
generally limited as they are unable to compete financially, on equal terms, with
the higher land value uses such as commercial, residential or mixed use
developments’’.
CP 17
Protecting and Enhancing the Suburban Character of Brent
The distinctive suburban character of Brent will be protected from inappropriate
development.
The Council will bring forward design guidance that limits
development, outside of the main town centres and away from corner plots on main
road frontages, which would erode the character of suburban housing.
Development of garden space and infilling of plots with out-of-scale buildings that
do not respect the settings of the existing dwellings will not be acceptable.
Paragraph 5.13 states that protecting and conserving Brent’s local character also
includes local historical assets.
BRENT UNITARY DEVELOPMENT PLAN (UDP) (2004)
BE24

Locally Listed Buildings

The special character of buildings on the local list will be protected and enhanced.
Proposals for the demolition or unsympathetic alteration of locally listed buildings
(including parts of buildings) will be discouraged unless alternative use of the
building is unviable or the planning benefits for the community substantially
outweigh the loss resulting from demolition.
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4.8

We interpret and read that the up-to-date and prevalent planning policy
framework controlling the change of use of community facilities, and in
particular ones which are also heritage assets, is clear, strong and robust. A
reasonable reading of the Development Plan policies is that community
facilities should be protected and their loss resisted in the first instance, and
only in exceptional cases and where it is necessary, would there loss be
acceptable. This is supported by policies contained with the Framework and
is duly complaint with it. Similarly, any harm to the significance of a heritage
asset or harm to the form and function of an area should weigh significantly in
the planning balance.

4.9

The Council’s Planning Officers may be aware of the implications of the
recent High Court judgement in, Tesco Stores Limited vs Dundee City Council
(2012). This established in law that the interpretation of planning policy is
ultimately a matter and responsibility for the courts. It found that policy need
be interpreted objectively in accordance with the language used, read as
always in its proper context. Therefore, a decision would be unlawful if, in
misinterpreting a particular policy, there is a possibility that the decision might
have been different. This ought to weigh heavy on the decision-making
process in the light of the strength of protection afforded to community
facilities within the language used.

4.10

In this context, the clear onus is on any future applicant to demonstrate the
wholly exceptional nature of any change of use and associated alterations. If
this is not demonstrated and sufficiently reasoned then granting planning
permission would be unlawful. We believe it would be extremely difficult for
any proposed future change of use application to justify the harm that would
inevitably be caused; considering the circumstances and other material
considerations. These are considered below.
b.

4.11

Asset of Community Value

The designation of the Building as an Assets of Community Value on 11th
December 2012 is a material consideration of significant weight. Section 88
(1) of the Localism Act (2011) (‘the Act’) states that a building or other land is
of community value if in the opinion of the local authority:
a.

an actual current use of the building or other land that is not an
ancillary use furthers the social wellbeing or social interests of the
local community; and

b.

it is realistic to think that there can continue to be non-ancillary use of
the building or other land which will further (whether or not in the same
way) the social wellbeing or social interests of the local community.
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4.12

In a letter dated 11th December 2012 the Council, in considering compliance
with Section 88 (1) or (2), considered that the building, as a whole and
including the ground, first, second and third floors, satisfied the above criteria
(Appendix 1). The Council was of the opinion that it was realistic to think that
in the future a non-ancillary use of the Building which will serve the social
interest of the local community is realistic.

4.13

We have demonstrated in this report that the local community has a sound
plan, based upon a strategic local vision, for the future use of the Building as
a whole, as a sustainable community facility.

4.14

A letter from Kathy Robinson, Senior Lawyer within the Legal & Procurement
Department of the Council, confirmed that the inclusion of the land on the List
of Assets of Community Value, ‘‘will be a material consideration when the
Council considers any planning application for the site’’ (Appendix 2).

4.15

In applying weight to this designation, it ought to be noted that the Council
refused All Souls request to list the Building only in part. This is unequivocal:
the designation relates to the Building, as a whole. The loss of any
community floorspace is the loss of an Asset of Community Value.

4.16

Should added weight not be applied to the Listing of the land under the Act,
then a harmful precedent would be set: undermining the Act and the wider
Government Localism Agenda.
c.

4.17

The London Borough of Brent has the fifth highest population of all 32 London
boroughs. However, Brent has the lowest expenditure on libraries in Greater
London, with the exception of the City. Despite this, the Borough has the
highest number of people per library of any borough at 52,033 residents per
library. This contrasts, for example, with Enfield which has a similar
population, yet has 12 more libraries than Brent whilst its net expenditure on
libraries is only £6,431 more per 1000 people 1 . This begins to paint a bleak
picture of Brent who, in its Core Strategy, reiterates the three priority themes
for the Borough as presented within the Sustainable Community Strategy
(2006-2010); namely creating a Borough which is:




1

Loss of Existing Community Facility Serving Local Needs and
Well Being

A great place;
A Borough of opportunity; and
An inclusive Borough (Paragraph 2.2).

Public Library Information Statistics, source: http://www.cipfastats.net/librariesprofilesdcms/
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4.18

The sheer lack of commitment to libraries runs is contrary to this overarching
spatial vision. The Government have indentified libraries as being important
in promoting reading and informal learning, access to digital skills and
services and importantly in tackling social exclusion, building community
identity and developing citizenship 2 ; building upon all three of the Council’s
stated aims.

4.19

The Borough of Brent is ranked 53rd out of 354 areas in the Indices of
Multiple Deprivation (IMD) 2007. At the time of the Core Strategy publication
in 2010 this was a drop of 24 places from 2004. Brent is now in the top 15%
most deprived local authority areas in the England (Core Strategy, 2010,
Paragraph 1.12). 19 out of Brent’s 21 neighbourhoods had become more
deprived; include Kensal Green within which the Building and large part of the
area it serves is located. Figure 1.1 within the Core Strategy shows that the
Kensal Green Ward has large pockets of ‘‘very high’’ and ‘‘high’’ levels of
Multiple Deprivation as of 2007(Ibid).

4.20

The 2011 Census paints a contemporary picture of the community in Kensal
Green and Brent 3 . Overcrowding is an issue: the average household
accommodating 2.5 people, yet the average number of bedrooms being 2.3
while over half of the population live in converted or new build flats,
maisonettes or apartments. Compounding this issue is that the Building falls
within an area identified within the Core Strategy (at Map 5.1) as an area of
Open Space Deficiency. In this context, the Library constitutes a public space
for community mixing and a place of calm and relaxation away from
overcrowding. The 2013 survey found that approximately 1 in 5 residents
have nowhere local to go to spend time and have experienced overcrowding
at an alternative local library session. Worringly, this is an increase on 2011
trends. The view of one respondent particularly resonates in this regard:
‘‘The library was a life saver for me when my children were small. It's the hub
of community, somewhere to go when you are isolated’’.

4.21

Demographically the community is mixed with over a third (34.4%) of
residents being born outside the UK and are non-EU; while only 25% of the
population is classified as White British, with a significant Black Caribbean
and African population. Reflecting this socio-economic context, prior to
closure, a third of Kensal Rise Library users were of Asian or black ethnicity;
reflecting the diversity of the area 4 .

2

‘‘Framework for the Future: Libraries, Learning and Information in the Next Decade’’, Department of
Culture Media and Sport, (2003).
3

Office of National Statistics, accessed at http://www.neighbourhood.statistics.gov.uk/dissemination/
‘‘Brent Libraries: Demographic Data’’, Plus survey, (2009). The data derives from active borrowers
between 1/12/2009 and 30/11/2010.

4
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4.22

One respondent made the following pertinent comment regarding the
importance of the library to a mixed and cohesive local community:
‘‘As a child, I made my first fairy cakes from a book I borrowed at the library.
Being Indian this was a big step as we don't bake traditionally. This one of
many steps that made me feel part of the British community.’’

4.23

Economically, 1 in 10 households are lone parents with dependant children
while 6.7% of households contained no adult in employment with dependant
children; the latter being higher than the average for Brent (6.2%) and
England (4.2%). Similarly, 6.6% of residents are economically active yet
unemployed; higher than the figures for Brent and England, respectively. Of
all households, 19.1% are socially rented (over double the average for
England). In terms of education and health, 6.6% of residents indicated that
their day-to-day activities were limited while nearly 20% of usually resident
aged 16 and over have no qualifications at all, higher than the Borough
average. Before closure, only a third of Kensal Rise Library users were fulltime employed; with another third either employed part-time or self-employed
full or part-time. 13% of users were unemployed, yet available to work.
Before it was closed, Kensal Rise Library had the highest proportion of
disabled users of any library in Brent 5 , while it attracted a high amount of
users who were under 16 (39%).

4.24

Notwithstanding the evident importance of the Library service in tackling
social exclusion, it also acted to support local business and their viability.
80% of respondents to the 2013 survey said that they previously combined
trips to the library with a visit to local shops and services causing a multiplier
effect. This inference is further supported by the 42 local businesses who
signed the petition against any future change of use to flat to date.

4.25 The 2011 Census revealed that only half of the wards 14,915 residents have
access to a vehicle. However, despite the Building being located within an area
with a ‘very good’ Public Transport Accessibility Level (PTAL) of 5, this is not
representative of the catchment the Building serves which, within relatively short
walking distance is in range of densely populated areas with PTAL Levels 2
(Poor), 1b (Very Poor) and 1a (Very Poor). This accentuates issues of cost,
convenience and the ability of the local community to access community faculties
further afield.

5

‘‘Brent Council Library Strategy 2008-2012’’, London Borough of Brent, January 2008.
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4.26

The 2013 survey found that 72% of people have decided against a trip to
another library since the closure and half of respondents have “had to buy
books or DVDs that I would otherwise have loaned from the library”. One
local resident commented:
‘‘I do not know anyone who would consider travelling as far as Wembley to
use the library. The point about libraries is that they should be a local
resource. I am deeply indebted to campaigners for their sustained efforts on
our behalf’’.

4.27

The need to preserve existing community facilities within the Borough, and
particularly within the context of the Building, is unquestionable. A community
library and space would assist in addressing underlying economic and social
issues. Therefore, the potential for a community library and space, run by the
community for the community at no cost to the Council, should be supported.
In this regard, Brent would appear one of few local authorities in England
making no effort to seek community library model. Richmond upon Thames
sets the standard. We believe Brent can too. At present, only 0.2% of work
hours within the Brent library service are manned by volunteers; one tenth of
the average for all the London boroughs 6 .

4.28

Accordingly, we assert that any future application for change of use at the
Building involving the loss of community facility, in whole or in part, would
damage the important role the Building has and can play in facilitating social
interaction and in creating a healthy, inclusive and sustainable community at
Kensal Green and Kensal Rise: communities with significant and distinct
socio-economic issues. Therefore, any loss would substantially conflict with
adopted Policy CP 23, Saved Policy CF3, London Plan Policy 2.7 and 3.1 and
Core Principle 12 and paragraphs 69 and 70 of the Framework.
d.

4.29

Heritage

English Heritage decided in a letter dated 4th July 2012 that the Kensal Rise
Library building did not meet the stringent requirements to be recommended
for inclusion on the List of Buildings of Special Architectural and Historic
Interest. However, it did note that whilst falling below this standard, it was of
‘‘clear local interest’’; the building constituting an ‘‘attractive feature in the
townscape’’ with the significance enhanced through its connection with Mark
Twain (Appendix 3).

6

The CIPFA stats Public Libraries Profiles reports (2011/2012), accessed at
http://www.cipfastats.net/librariesprofilesdcms/
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4.30

Indeed, Kensal Rise Library has strong literary associations, ranging from the
unique historic association with the world renowned American author Mark
Twain (Figure 6), to present associations with fellow author and humorist,
Alan Bennett, amongst others, including J K Rowling and Zadie Smith all of
whom have contributed to the campaign to save the library for the community.
These powerful associations are complemented by an early association with
Scots-American serial philanthropist Andrew Carnegie and the birth of the
local government and public libraries movement in late Victorian/early
Edwardian Britain.

4.31

The building, as piece of architecture, bellies these associations, however its
late neo-Tudor Revival style, architectural articulation, composition, scale and
location, make it a strong townscape feature on a prominent corner plot
(Figure 7 and 8). Its tall broad stone mullioned and transomed windows and
handsome design encapsulate that civic pride instrumental in the founding of
the Building and which is a consistent theme through to the present day
efforts to save the building. This is symbolic.

4.32

Core Principle 10 of the Framework states that heritage assets should be
conserved in a manner appropriate to their significance (Paragraph 17).
English Heritage guidance document ‘‘Conservation Principles, Policies and
Guidance: for the sustainable management of the historic environment’’
(2008) states that the significance of assets stems from their evidential,
historic, aesthetic and communal value.

Figure 6: Mark Twain (front row, second from left) with the Willesden Library
Committee on the opening day, 27th September 1900, probably within the principal
entrance lobby.
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4.33

Tangible changes to the Building, by virtue of the Building’s exposed and
prominent corner location, would be prominent and harm the architectural
integrity, character and value of the Building. Any potential conversion,
particularly residential or otherwise would, particularly over time, likely require
further alterations to the buildings fabric, for example, removal of its leaded
casement windows and/or alterations to improve access.
Residential
paraphernalia, namely window blinds, letting signs, lighting and waste
disposal bins, would reduce the civicness inherent within the architecture
whilst damaging an appreciation of the landmark status of the buildings, its
strong historical association and the memories which are attached to it. This
would unduly harm the historical, aesthetic and communal value of the
building.

4.34

In particular, should the use of the Building be privatised in part or as a whole,
the change of use also cause harm to peoples ability to understand and
appreciate its historical and communal significance. It is evident that much of
the historical and communal value is embedded within the fabric and the use
of the Building. This is evident in from the response of some residents within
the 2013 survey, for example:
I loved walking into the library space…and seeing the building, its beautiful
fired tiles, the architraves and the feeling of welcome and well being it gave
me. This reflects Brent Council’s lack of understanding about what makes
people contented.
‘‘I remember attending the centenary of the Kensal Rise Library Library.
There was a great atmosphere and lots of people attended. There was a
guided tour and I was pleased to see all of the library. It made me think about
all the people over the past hundred years who had walked through those
same front doors that I had just passed through… The top floor had a
fantastic view over London and I remember thinking how lucky I was to have
such a beautiful historic library in my area. Mark Twain" (actor) attended and
made a speech about the longevity of the building and about the importance
of providing books for all.’’

4.35

Memories as a human resource attach themselves to the physical fabric of
places and how they are used. Change of use to residential would gradually
privatise these memories and erode them causing further harm to the
historical and communal value of the heritage asset.

4.36

Thus, we consider that any future change of use would conflict with policies
adopted Policy CP 17, Saved Policy BE24, Policy 7.5 of the London Plan and
Policies contained within the Framework; namely Core Principle 10 and
paragraph 126 and 135.
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Figure 7: Early 20th Century photograph taken by F. W. Vidler (Chairmen of the
Kensal Rise Library Committee 1908-09).

Figure 8: Kensal Rise Library building in 2011; with 1928 children’s library extension
on Bathurst Gardens
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e.

Design

4.37

In terms of design, it is evident that any change of use would damage the
design of the area and the way it functions. The Building forms a prominent
corner plot and is part of a small localised commercial centre, vast swathes of
rhythmic Victoriana terraces spreading in all directions from the central node
which the Building defines. In this regard, the Building constitutes a notable
local landmark, its spatial location denoting the heart of the local community
and this is represented through its architectural appearance; its composition
and good detailing. The Building provides respite and relief to the wider
homogeny of the wider townscape. The public function of the Building
attracts local people and footfall to the local row of shops. As discussed, any
change of use would result in harmful alterations to the building while the
privatisation of the building would result in the loss of its civic status, resulting
in harm to it as a landmark and ultimately damaging the area and the way it
functions.

4.38

This view was reflected in a number of personal responses to the 2013
survey of residents. The following view is representative of many wider views
expressed:
‘‘My children went there from birth & joined in all the events - Christmas,
Diwali, Chinese New Year etc. We kept contact there with people who'd gone
on to different schools etc. I have always belonged to a local library and have
never used one less than I currently do (in 51 years!). I feel very sad every
time I walk past it (almost daily)’’.
‘‘The very fabric of the area is changing - more estate agents and no public
services. Less community interaction since closure’’.

4.39

Thus, we consider that any change of use would conflict with adopted Policy
CP 17, London Plan Policy 7.4 and policies contained with the Framework;
namely Core Principle 4 and paragraphs 56, 58, 61 and 64.
f.

4.40

Planning Decisions: Community Facilities

The Council ought to be confident that should it be minded to refuse any
future application for change of use at the Building it would not be open to an
appeal for costs. Further to the contents of this letter, we believe that there is
a robust planning policy framework on which to assess any future application
for change of use. This has been supported by a number of recent decisions
made on behalf of the Secretary of State by the Planning Inspectorate
regarding community facilities and their change of use.
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4.41

These appeal decisions are important precedents and form strong material
considerations in the determination of any future planning application relating
to the Building. Table 2 reviews the appeal decisions and imparts their
relevance at Kensal Rise.

Table 2: Relevant Appeal Decisions
APPEAL DECISIONS
Address: Victoria Hotel, Church Road, St. Annes, Lytham St. Annes, FY8 3NE
Appeal Reference Number: APP/M2325/A/12/2168726
Decision Notice Dated: 20th June 2012
Decision: DISMISSED
The Inspector dismissed the application for demolition of the existing public house
and the erection of a retirement living accommodation, finding:


That the building was a non-designated heritage asset and that, despite
not being situated within a Conservation Area, its loss would ‘‘diminish the
value of the group of historic buildings of which it forms part, and would
harm its setting’’ (paragraph 44);



That patrons had articulated collective experiences and memories of the
pub use and relayed accounts of past events, which ‘‘provides an insight
into how the VH (Victoria Hotel) has evolved over time and demonstrates
elements of a deep rooted, long lasting working class culture, which is still
apparent in the VH today’’. Accordingly, it the building was found to have
cultural value (paragraph 47/48).



The public house use contributes to the vitality of the nearby shopping
area and that patrons use these on a day-to-day basis (paragraph 75).



The public house is a ‘‘valued community facility, which integrates a wide
variety of people and meets a range of social needs. Whilst there are
other facilities in the area, they do not meet the same range of social
needs’’. It was found to enhance community cohesion and to benefit
community sustainability. (paragraph 84/88);



That in assessing the viability of a future community use that a future
community takeover could be achieved and that ‘‘the Government’s Big
Society Agenda encourages community empowerment to offer local
services and deliver community projects… Consequently, the take over of
the VH by the VHCA would sit well with Government policy’’ (paragraph
109).

Address: St. Albans Church, South Parade, Chiswick W4 5LH (London Borough of
Hounslow)
Appeal Reference Number: APP/A5270/A/12/2181193
Decision Notice Dated: 25th April 2013
Decision: DISMISSED
The Inspector dismissed the application for change of use from a disused church (not
used since 2006) (Use Class D1) to 10 residential flats and one house, finding:
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That, in the light of the Local Planning Authority initially being supportive
of the scheme, ‘‘it is not unreasonable, nor unusual, for an authority to
change its view, and in this case the Council became aware of a growing
and considerable range of persons and organisations wishing to see the
site retained for community use. Indeed, several of these indicated a
desire to utilise the building for their own community purposes’’
(paragraph 10).



That the context of the borough was heavily developed, with a high
density population, finite number of community facilities, a growing
population and considerable planned housing growth, generating ‘‘a
continued need for the provision, or at least retention, of existing social
infrastructure’’ (paragraph 15).



That the number and apparent dedication of community groups wishing to
use the building for community function was impressive despite few
having sound business plans. However, the latter concern is mitigated by
an understandable reluctance on behalf of the owner to work with other
groups while he remains contractually obligated to the appellant, at least
until the appeal was determined (paragraphs 17,18 and 19);



That there is local demand for community facilities in an urban area
‘‘where opportunities for new provision of this kind are very limited’’
(paragraph 26).

Address: Black Horse Public House, Amberley, Arundel, West Sussex, BN18 9NL
Appeal Reference Number: APP/Y9507/A/12/2186992
Decision Notice Dated: 2nd May 2013
Decision: DISMISSED
The Inspector dismissed the application for change of use from public house (A4) to
2x residential dwellings (Use Class C3), finding:


That some of the heritage significance of the building is associated with
former use of the building (paragraph 6);



That in considering the viability of the existing use that there was
‘‘Significant and reliable evidence over many years of its value to the
community in Amberley for social gatherings, entertainment and as a
focus for village organisations’’ and that this supported the future viability
of community use (paragraph 7);



That the building has been registered as an Asset of Community Value
which weighed in support of future viability (ibid);



That the appellant’s marketing and viability evidence ‘‘falls far short of
justification for change of use and permanent closure of an establishment
which clearly received substantial support in the past and enjoys very
significant support locally now’’ (paragraph 12);



That in relation to finding a future operator of the building for continued
community use: ‘‘there is no lack of enthusiasm amongst the local
population who have a track record, in resurrecting the local shop’’
(paragraph 13);
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That alternative facilities were neither available nor easily accessible
(paragraph 14);



That the heritage value of the building derived not only from its
architecture and setting, but also from it’s ‘‘history and communal value to
society’’, concluding; ‘‘for this reason, proposed change of use would
significantly erode its cultural heritage value’’ (paragraph 15).

Address: Highbury Barn Public House, 46 Canhams Road, Great Cornard, CO10
0ER
Appeal Reference: APP/D3505/A/13/2190852)
Decision Notice Dated: 20th June 2013
Decision: DISMISSED
The Inspector dismissed an application for the demolition of an existing public house
and the erection of a A1 unit (convenience retail), finding:


That the building had been used for community functions and a focus for
community and social interaction forming part of the collective memory
and was a non-designated heritage asset (paragraph 10 and 15).



That a ‘‘very robust case’’ would need to be made to justify the loss of the
heritage asset (paragraph 15).



The Inspector considered that the building had not been marketed for any
other potentially uses (paragraph 12).



Those other facilities within the area were not within convenient walking
distance especially for the elderly or the infirm (paragraph 14).



Despite the fact that the public house would not reopen, the Inspector
found that the harm to the character and appearance of the area and the
loss of the heritage asset clearly outweighed any benefits (paragraph 21).

4.42

These appeal decisions support the support the retention of the building as a
whole as a community facility. Although planning applications ought to be
considered on a case-by-case basis, the circumstances of the cases provided
above are similar to that at Kensal Rise. All the above decisions relate to
buildings that are also community facilities, heritage assets and which
benefited from concerted and substantial public support.

4.43

In addition, other London Boroughs have taken a strong stance against the
loss of existing valued and historic community facilities, under threat from
burgeoning residential values inflated by foreign property investment. For
example, the Royal Borough of Kensington and Chelsea (RBKC) by decision
notice dated 7th March 2012, refused planning permission for the change of
use of the Phene Arms public house (Use Class A4) to residential dwelling
(Use Class C3) (planning application ref: PP/11/02421/Q13).
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4.44

The refusal was on the grounds that;
‘‘the loss of this historic public house to residential use would be damaging to
the value and significance of this heritage asset, and would cause harm to the
character, identity and distinctiveness of the conservation area’’.

4.45

The Committee report expanded on this stating: ‘‘the property’s significance
as a heritage asset relates not only to the fabric of the building, but also the
historic and communal value of the long standing public house use in this
location…The conversion of the building to a residential use would bring an
end to over a century of public house use at the site and would result in the
loss of part of the familiar and cherished history of the site’’ (paragraph 4.5.5).
An appeal against the refusal was dismissed by a Planning Inspector on 16th
January 2013 (Appendix 4). The stance taken by RBKC is encouraging. We
hope that Brent will take a similar stance when assessing planning
applications relating to historic community facilities within the borough;
namely at Kensal Rise Library.

4.46

We firmly believe that Council planning officers and members should feel
confident in applying Council and national planning policies rigorously and in
good faith. We do not consider that any proposed change of use at the
Building, considering the particular circumstances and planning context,
would carry substantial public benefits which would outweigh the substantial
harm which would arise from the inevitable loss of an invaluable community
facility and harm to a heritage asset and the wider area.
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5.0

CONCLUSIONS

5.1

Any change of use of the Library Building, in whole or in part, would clearly be
very controversial. It will generate significant local, city-wide and national
media attention.
This attention would focus on the integrity of the
Government’s Localism Agenda and the planning process, not only in Brent,
but across the Country.

5.2

Our understanding is that any change of use which is not wholly exceptional
and sufficiently reasoned, would be unlawful.

5.3

We believe, further to the contents of this letter, that the Council has
sufficiently robust planning policy, which is supported by strong and clear
national planning policy and its strong interpretation by the Planning
Inspectorate, to resist any future application for change of use at the Building,
in part or in full. We hope that this letter has addressed any concerns the
Council may harbour regarding the strength of the planning case in favour of
preserving the Building for community use now and in the future.

5.4

A useful analogy may be made in this instance. To permit the loss of
community facility floorspace would be akin to releasing an open field within
the green belt for development. Once it is lost it will never return. If the
Council were minded to permit the loss of community facility floorspace then
that decision would be final and irreversible.

5.5

To allow the change of use in part would be to make the community facility
ancillary: contrary to the Council’s findings under Section 88 (1b) of the Act
that it believes it realistic that the Building can continue to provide a nonancillary community service in the future.

5.6

Further to this, it would send out a dangerous message and set a harmful
precedent in a borough with a clear vision, yet serious underlying socioeconomic problems. The Building, as it is, is relatively small with no room for
expansion. Its redevelopment to incorporate a smaller community space
would be unviable and, should it be permitted, an application for a full
conversion, whether for residential or otherwise, would follow in the near
future on the grounds of viability.

5.7

What the viability argument ignores is the inherent and salient issue which is,
that any loss of community space will damage the ability of the communities
surrounding the Building to meet their day-to-day needs, as a place of escape
from overcrowding, as a place to develop their knowledge and skills, apply for
jobs or simply research about them, interact with other members of the
diverse community and learn from them.
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5.8

Loss of the community space will damage the memories and associations the
community attach to the Building as a piece of heritage and the way their area
functions.

5.9

Mark Twain opened the reading room at Kensal Rise on 27th September
1900 and praised the worthy cause of Kensal Rise, stating that it was ‘‘proof
of the healthy, moral, financial and mental condition of the community if it
taxes itself for mental food’’ 7 . Chairman of the Willesden Library Committee,
Charles Pinkman, stated that he hoped Twain would remember what they
have done at Kensal Rise to advance the cause of literature and it was
‘‘notorious that for years there had been no place in the district for the toilers
to enjoy a quiet evenings reading, and many parents viewed with anxiety their
boys budding into manhood, exposed in the evenings to the temptations of
the streets and the seductions of the public house’’ 8 . We believe that the
need for that mental food and stimulation remains as strong as ever.

5.10

The Friends have a sound plan to once again place the Library Building at the
heart of the local community; run by the community for the local community.
We trust that the Council of the London Borough of Brent will support us in
this essential cause and vital endeavour.

th

7

Willesden Chronicle & the Kilburn Times, dated Friday September 28 1900, courtesy of Brent
Archives & Local Studies, pages 26-27.
8
Ibid.
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APPENDIX 1
Letter dated 11th December 2012 from Cathy Tyson, Assistant Director of Policy at
Brent, to Margaret Bailey of Friends of Kensal Rise Library regarding the decision of
the Council to add land to the List of Assets of Community Value.

STRATEGY, PARTNERSHIPS &
IMPROVEMENT

Brent Town Hall
Forty Lane
Wembley
Middlesex HA9 9HD
TEL
EMAIL

020 8937 1608
SPI@brent.gov.uk

WEB

www.brent.gov.uk

STRATEGY, PARTNERSHIPS & IMPROVEMENTS
Director: Phil Newby

Margaret Bailey
Director and Trustee
Friends of Kensal Rise Library
51 Burrows Road NW10 5SJ

11th December 2012

By email only: kensalriselibraryusers@hotmail.co.uk
Dear Ms Bailey

Decision on Nomination of Land to be added to the Brent Local Authority List of Assets
of Community Value.
This decision is made in accordance with Part 5 Chapter 3 of the Localism Act 2011 (Assets of
Community Value) (“the Act”) and The Assets of Community Value (England) Regulations 2012
(“the 2012 Regulations”).
On 30th October 2012 The Friends of Kensal Rise Library (“FKRL”) made a nomination for land
to be listed on the Council’s List of Assets of Community Value under Part 5 Chapter 3 of the
Act. The land sought to be listed is the Kensal Rise Library building and land at the junction of
Bathurst Gardens and College Road, NW10 5JA. Registered title number AGL 219944.
The nomination included little information about the nominator’s reasons for thinking that the
responsible authority should conclude that the land is of community value in accordance with
the requirements set out in Regulation 6 of The Assets of Community Value (England)
Regulations 2012. FOKR were asked to address this further.
The owners of the land are All Souls College (‘ASC’), who are represented in this matter by
Farrers Solicitors. In accordance with the requirements of the Act ASC were notified of the
nomination.
The Council invited both parties to supply further information addressing the criteria for listing,
set out in Part 5 of the Act and the 2012 Regulations. A process for gathering information upon
which the Council could make a decision was set out to both FOKR and ASC with time scales
attached. The process was agreed by the parties in order that the Council could make its
decision promptly, and within the 8 week period from nomination set out in the Regulations.
The 8 weeks will expire on 25th December 2012. Each party was provided with an opportunity
to address the criteria for listing an asset as set out in the Act and the Regulations, and both
FOKR and ASC had an opportunity to comment on each other’s submissions. The Council
raised a supplementary question addressed to both parties. The representations made and the
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papers provided by FOKR and ASC during this process have been considered in reaching this
decision.
(1) Was there a valid community nomination?
A valid nomination in accordance with Regulation 6 was received; FOKR identified the land they
sought to be listed (in their original nomination by way of description, and on 18th November by
address and land registry records), details of the owners were provided, reasons for listing were
given, and their evidence that they were eligible to make the nomination was provided. In their
letter of 26th November 2012 ASC state that they do not accept the FOKR have submitted a
valid nomination in accordance with the Regulations; ‘The description of the nominated land
does not include the pavement area that falls outside the land owned by the College. In addition
the nomination fails to include any information about the names and address of the person with
an interest in the land that does not belong to the College. On this basis the requirements of
regulation 6(a) and (b) have not been satisfied and the application is invalid’. The assertion by
ASC that the land was not properly identified, or the owners of the land were not notified
(referring to those who own the highway where the pop up library is partly situated) or should be
notified, is not accepted. The Council is satisfied that the land sought to be listed was clearly
identified, and all relevant persons were identified and notified.
In accordance with S89 of the Act ‘land in a local authority’s area which is of community value
may be included by a local authority in its list of assets of community value only in response to a
community nomination’. A community nomination is defined as one made by (inter alia) ‘a
voluntary or community body with a local connection’. Voluntary or community bodies include a
charity (Regulation 5(1)(d)). A body has a local connection with land in a local authority’s area if
the body’s activities are wholly or partly concerned with the local authority’s area (Regulation
4(1)(a). Friends of Kensal Rise Library is a registered charity (Reg No: 1141606) whose
charitable objects are stated on the Charity Commission website to be ‘TO ADVANCE PUBLIC
EDUCATION BY RUNNING AND/OR ASSISTING IN THE RUNNING OF A LIBRARY AT
BATHHURST GARDENS, KENSAL RISE, LONDON NW10 5JA, FOR THE BENEFIT OF THE
RESIDENTS OF THE LONDON BOROUGH OF BRENT’. FOKR’s activities are concerned with
the site the subject of the nomination. The Council is satisfied that this is a community
nomination within the terms of the Act.
(2) Is the Land of Community Value?
In accordance with Section 90 of the Act if a local authority receives a community nomination
the Council must consider the nomination. The Council must accept the nomination if the land
nominated is in the local authority’s area and is of community value. The land is land within the
borough of Brent, and the land does not fall within land exempt from the legislation (Schedule 1
of the Regulations).
The Council has to apply the test set out in Section 88 in order to reach an opinion as to
whether the land is of community value;
2

88 Land of community value
(1)
For the purposes of this Chapter but subject to regulations under subsection (3), a
building or other land in a local authority's area is land of community value if in the opinion
of the authority—

(2)

(a)

an actual current use of the building or other land that is not an ancillary use furthers
the social wellbeing or social interests of the local community, and

(b)

it is realistic to think that there can continue to be non-ancillary use of the building or
other land which will further (whether or not in the same way) the social wellbeing or
social interests of the local community.

For the purposes of this Chapter but subject to regulations under subsection (3), a
building or other land in a local authority's area that is not land of community value as a
result of subsection (1) is land of community value if in the opinion of the local authority—
(a)

there is a time in the recent past when an actual use of the building or other land that
was not an ancillary use furthered the social wellbeing or interests of the local
community, and

(b)

it is realistic to think that there is a time in the next five years when there could be
non-ancillary use of the building or other land that would further (whether or not in the
same way as before) the social wellbeing or social interests of the local community.

If the nomination meets the criteria laid down in either section 88(1) or 88(2), a building or other
land will be land of community value.
The London Borough of Brent was the operator of the public library at the Kensal Rise site since
1965. It was closed in October 2011. The building situated on the land covers a substantial part
of the site, The building has three floors. The ground floor was used by the Council as a public
library. The second floor was used by the Council to store archive material which was part of the
Council’s archive collection. The collection was available to the public through the museum and
archive service. The third floor was not utilised.
(a) Section 88(1)(a) – actual current use of the building
In their letter of 18/11/ 12 FOKR comment ‘We suggest that the building and land fulfils both
s.88 (1) and s.88 (2) in being “land of community value.” ASC does not accept that S88 (1) (a) is
satisfied.
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The London Borough of Brent ceased operating the public library from the site in October 2011.
Since then, a “pop up” library has been operated by FKRL on a very small part of the site, and
on the public highway. In light of the conclusions set out below under section 88(2) of the Act, it
is not necessary for the local authority to decide whether the use of a very small part of the land
as a “pop up” library constitutes “an actual current use of the building” that is not ancillary and
furthers the social wellbeing or social interests of the local community.
(b) Section 88(2)(a) – use in the recent past
With regards the criteria is S88(2)(a) FOKR comment in their letter of 18th November ‘the
building was used as a library from 1900 until 13th October 2011. This was the main use of the
building’. The OED definition of “recent” is “Having happened, begun or been done not long ago
or not long before; belonging to a period of time comparatively close to the present.” We
suggest that the use of the building as a library until 13th October 2011 is within the “recent
past” within the meaning of s.88(2). “Recent” is a relative concept, and use of the building as a
library for 111 years until October last year fulfils the test of use within the “recent past”. The
building has not been in any other use since closure, apart from use of the land as a pop-up
community library as set out above’.
ASC address the criteria in S88(2)(a) in their letter of 26th November 2012 as follows:
‘The mixed use of the building as a library and for storage purposes
The Applicant continues on page 4 of the letter dated 18 November to consider section 88(2) of
the 2011 Act stating that the main use of the building was as a library until October 2011. The
ground floor of the building was used as a library, the second floor was used to store the
Council's archived papers. There being no functional link between the library use on the ground
floor and the storage use on the second floor, this was a mixed use of the building as a library
and for storage. It is incorrect to state that the main use of the building was as a library and
there was certainly no library use in the building anywhere other than on the ground floor. The
use on the second floor for storage cannot be said to further the social wellbeing or social
interests of the local community.’
It does not appear to be disputed between the parties that the past use as a library was a use
that would further the social interests or wellbeing of the community. The Council consider that
the building was used as a Council run library “in the recent past” and so the first criterion under
section 88(2)(a) is met.
(c)Was the use a non- ancillary use?
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In FOKR letter of 3rd December 2012 the charity comments further in relation to that part of
S88(2)(a) which requires consideration of whether the past community use was ‘not an ancillary
use’;
‘Past and current use We have already explained in our previous correspondence that the
previous and current use of the building and land as a library and a venue for community events
was and is a use that furthers the social wellbeing or interests of the local community. This
previous and current use was the only use of the building and land, and so was and is the main
use, not an ancillary use. The archive on the first floor (which All Souls have referred to as
"storage") was part of the library. This contained, for example, an archive of local newspapers,
and so fulfilled the test of furthering the social wellbeing or interests of the local community. We
are also aware of other past uses of the library; the Children’s Library was on the first floor; the
Schools Libraries Service was on the first floor. These past uses would also fulfil the test’
In their letter of 3rd December 2012 ASC state ‘In respect of the past use of the building I do not
consider that the library was an ancillary use. This is because a use is considered ancillary
where there is a main or primary use of the building, as indicated in my earlier letter I consider
that there was a mixed use of the building for storage and as a library’.
FOKR consider the past use of the building was not an ancillary use and it appears that ASC
does not consider it to be either.
The Council considers that the use of the land as a Council run library in the recent past was
not an ancillary use of the land/building. The use of the land/building as a library was either the
main use, or part of the mixed use of the building. It was not an ancillary use.
Accordingly, the Council considers, having regard to the length of time the building was run as a
public library by the Council, and the relatively short period that it has been closed having
regard to the length of use as a library, that ‘there is a time in the recent past when an actual
use of the building or other land that was not an ancillary use furthered the social wellbeing or
interests of the local community’. The Council is of the opinion having regard to the information
provided and available to it that the criteria in S88(2)(a) is satisfied.
(d) Realistic to think there could be non-ancillary use of the building that would further
social well-being or social interests in the next five years
Under S88(2) for the land to be listed the Council must also be of the opinion that it ‘is realistic
to think that there is a time in the next five years when there could be ‘non-ancillary’ use of the
building or other land that would further the social wellbeing or social interests of the local
community’ S88(2)(b).
In their letter of 19th November 2012 ASC set out their plans for the future use of the site :

5

‘You may be aware that the College is in discussion with a developer who is seeking to
introduce commercial development to facilitate use of part of the Building as a library. The
proposal ensures that the funds from the development will pay for the full cost of refurbishment
of 1500 square fe which will be allocated for use as a library. The College has also included a
provision to ensure that the developer (or any successors in title) cannot use this part of the
Building for any purpose other than as a library without the College's permission. The
negotiations are at an advanced stage, offering a tangible opportunity to reopen a library
following the grant of planning permission. This is an exciting opportunity for the College to work
with an operator of the library to offer the following:a) 1500 square feet of the Building will be allocated for use as a library
b) The College will pay to the operator of the library the sum of £25,000 (twenty five thousand
pounds) to equip the new library space.
c) The College will pay in full the rent that is due in the first 5 years of occupation by the
operator of the library.
d) The College will provide the sum of £7,500 (seven thousand five hundred pounds) per annum
to the operator of the library for a period of fifteen years (running from the expiry of the rent free
period above) to be used for the running of the library, so long as the Building continues to be
used as a library.
The College would like to ensure that the local community is given a new library, funded from
the development of the remaining space in the Building. Any decision to list the Building as an
Asset of Community Value may jeopardise the transaction and as a result the reopening of the
library. If the Council is minded to list the Building as an Asset of Community Value, it is open to
them to list that part of the Building that will be used as a library. This part of the Building is in
any event to be offered (by way of a secure lease) to the operator of the library. The sole issue
in dispute appears to be the extent of the Building that the Applicant would like to control’.

In their letter of 3rd December ASC provides the following information;
‘ (the Seller) exchanged an option agreement with Andrew Gillick (the Buyer) on 26 November
2012. The Buyer has the right to exercise an option to purchase the Kensal Rise Library at a
fixed price within a specified option period. Completion will take place one year after the date
that the option is exercised. The Buyer has to identify at least 1,500 square foot net internal
area with the majority of the space to be provided on the ground floor of the property with
suitable access for the public. No part of the space is to be at basement level and it is to be
suitable for a library. The Seller may prior to completion enter into an agreement to grant a long
lease of the library space allocated by the Buyer at a peppercorn rent with a third party operator.
If the Seller has not already entered into an Agreement for lease the library space so allocated
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is to be let to such third patty as the Seller may nominate on a long lease at a peppercorn rent.
There are provisions setting out the basic terms of the long lease with provision for any disputed
terms to be determined by an independent expert.
Although you have requested details that specify the location of the floor space for the library, I
am not in a position to provide such detailed information at this early stage. As you will be
aware planning permission will be required for the overall scheme and detailed drawings will be
produced at that stage. There is however
a commitment to provide at least 1,500 square foot net internal area on the ground floor as a
library. Until the configuration of the remainder of the building is known and the proposed uses,
it is difficult to comment on whether the use is ancillary or non-ancillary’.
In their letter of 25/11/12 FOKR assert that
‘4. The College’s scheme is likely to be met with significant hostility by the local community,
many of whom do not wish to see a community building turned into flats.
5. The College’s scheme is contrary to the existing planning use, and, as we understand it, to
Brent Council’s own planning scheme.
6. The College’s letter suggests that a library would not re-open until after the grant of planning
permission (first paragraph on p.2). It is not certain that planning permission will be granted at
all, and if it were to be granted the planning process is likely to take a substantial period of time’.
The local authority has to consider whether, in its opinion, it is “realistic” to think that there is a
time in the next five years when there “could” be non-ancillary use of the building or other land
that would further the social wellbeing or social interests of the local community, whether or not
in the same way as before.
The Council has considered ASC’s proposals for the future use of the site as part of its
consideration of whether it is realistic to think that there could be non-ancillary use of the
building that would further the objectives above in the next five years.
The future use of the site as a library as proposed by ASC would further the social wellbeing or
social interests of the local community. The test in the Act is whether, in the opinion of the
council, it is ‘realistic to think that there is a time in the next five years when there could be
‘non-ancillary’ use of the building or other land that would further the social wellbeing or social
interests of the local community’. ‘Realistic’ is defined as ‘having or showing a sensible and
practical idea of what can be achieved or expected’ (Oxford English Dictionary).
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ASC’s current proposal will be subject to planning permission. The Council does not in this letter
express any view as the likelihood of such planning permission being granted. There is also the
possibility that the agreement entered into with the Buyer will not proceed.
However, taking all matters in the round, the Council is of the opinion, on the basis of the ASC
plan as owner of the site to provide library space and funding for a library in the terms set out
above, that it is realistic to think that there will be a library for local community use on the land
nominated to be listed in the next 5 years. The agreement between ASC and the developer
provides further evidence upon which to reach this opinion, even if this particular proposal does
not ultimately proceed. In reaching this decision the Council has taken into account the possible
barriers to this being achieved as highlighted by FOKR and ASC, but nevertheless considers
that ASC’s proposals are realistic.
(e) Use of the building/land in next five years would be non-ancillary
The last aspect of S88(2) (b) which the council must consider is whether it is realistic that the
use of the building or land in the next five years that would further the social well being or social
interests of the local community could be ‘non ancillary’. The proposed library space is to be not
less than 1500Sq ft on the ground floor. The total ground floor space of the current building is
approximately 3,000 sq ft. Having regard to the size of the proposed library, the proportion of
the proposed library space in relation to the building and or site, and the location of the library, it
is the Council’s opinion that the proposed use for social wellbeing or interests by the local
community is not ancillary use for the purposes of this Act. The Council is therefore of the
opinion that the criteria set out in Section 88(2)(b) are met.
In the circumstances the Council is not required to address the matters set out in S88(1).
The Council is satisfied that the nomination made by the Community body falls within Section
90(3) and under section 90(4) the Council is therefore required to enter the land as nominated
on the Council’s list of assets of community value. ASC invites the Council to decide to list that
part of the land which the ASC proposes be used as a library. This is not an option available.
In accordance with Section 91 of the Act the Council hereby gives notice of the inclusion of the
Kensal Rise Library building and land at the junction of Bathurst Gardens and College Road,
NW10 5JA. Registered title number is AGL219944 as shown in the Land Registry title on the
Local Authority’s list of Assets of Community Value.
The consequences for the land and for ASC as owners of the land of the inclusion of the land
on the list of assets of community value are that;
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i)
ii)
iii)
iv)

v)

The land will remain on the list of assets of community value for a period of 5 years.
It is open to the Council to remove the entry if for any reason the council no longer
considers the land to be of community value.
A restriction will be entered on the Land Registry and entry will be made on the Local
Land Charges Register.
Under s95 of the Act the owner (ASC) must not enter into a relevant disposal of the
land unless certain conditions are met. These include notifying the council in writing of
the owner’s wish to enter into a relevant disposal of the land and complying with any
moratorium periods on disposal.
A relevant disposal of listed land is ineffective if it is a disposal which contravenes
S95. There is an exception to this in paragraph 21(2) of the Regulations.

The owner (ASC) has the right to ask for a review under S92 of the Act. A request for a review
must be made in writing before the end of 8 weeks from the date of this notice. Such request
should be addressed to the Director of Strategy Partnerships and Improvement Brent Council,
Brent Town Hall, Forty Lane, Wembley, HA9 9HD
Yours sincerely

Cathy Tyson
Assistant Director of Policy
Strategy, Partnerships and Improvement
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APPENDIX 2
Letter dated 16th May 2013 from Kathy Robinson, Senior Lawyer at Brent, to Mr
Alcock of Anthony Collins Solicitors in relation to disposal of the Kensal Rise Library
building.

TEL / MOB
FAX
EMAIL
WEB

Brent Town Hall
Forty Lane
Wembley
Middlesex HA9 9HD
DX 145100 Wembley Central 2
020 8937 1368
020 8937 1324
kathy.robinson@brent.gov.uk
www.brent.gov.uk

Mr D Alcock
Anthony Collins Solicitors
By email only: david.alcock@anthonycollins.com

Your ref: DSA.39167.002
Our Ref: FL/105/451/ADV
Date: 16th May 2013
Dear Mr Alcock
Your Client: Friends of Kensal Rise Library
I write further to my recent correspondence in relation to the above.
In order to allay your client's concerns the Council appointed Counsel with no previous involvement
in matters relating to the building at Kensal Rise to view the relevant documents at Farrers offices
and comment on whether or not the arrangements for the current proposed disposal by All Souls
College to Kensal Rise Properties fell within Schedule 3 of the Assets of Community Value
(England) Regulations 2012, or whether it would trigger the provisions of section 95 of the Localism
Act 2011.
Counsel stated that the arrangement was an option to buy under Schedule 3, it had been properly
exercised in accordance with the terms of the agreement and accordingly S95 did not apply.
Whilst appreciating that the Council’s conclusion in this matter may be disappointing for your
clients, the Council is satisfied, on the basis of all the information available to it, that the above
mentioned disposal does not give rise to a requirement that the Council be notified of the disposal,
and nor do the moratorium provisions apply.
The land does however remain on the council's List of Assets of Community Value and this will be a
material consideration when the Council considers any planning application for the site.
Yours faithfully

Kathy Robinson
Senior Lawyer
Legal & Procurement Department
Cc:

Farrers (By email: robin.holmes@farrer.co.uk)

APPENDIX 3
English Heritage Designation Team Report dated 4th July 2012 in relation to the
Kensal Rise Library building.

English Heritage (Designation)

Reject at Initial Assessment Report

04 July 2012

Application Name:

Kensal Rise Library, London Borough of Brent

Number:
Type:
Heritage Category:

473362
New
Listing

Address:
London Borough Of Brent,Kensal Rise Library,Bathurst Gardens,London

County

District

Greater London Authority Brent

Recommendation:

District Type

Parish

London Borough

Non Civil Parish

Reject

Assessment
CONTEXT
Kensal Rise Library is owned by Brent Council. It has recently closed and its future is uncertain. The
applicants have submitted a report by Alsop Verrill Ltd in support of listing, which has been given full
consideration. The library is locally listed.
HISTORY/DETAILS
The period from the mid 1890s to 1914 saw a huge increase in public library provision nationally,
prompted by the Libraries Act (1892) and boosted by private endowments from philanthropists, most
notably the Scottish-American steel magnate, Andrew Carnegie (1835-1919). Carnegie's enormous
fortune helped to establish 2,800 libraries worldwide by the time of his death, of which 380 were in Britain.
Carnegie libraries, often designed in eclectic historicist styles and rich in architectural display, became
integral to the fabric of many of Britain’s town centres.
Kensal Rise Library was built as a branch reading room by Willesden Urban District Council in 1900 to the
design of AH Murray Rust of Done, Hunter and Co of Cricklewood. The site was donated by All Souls
College, a principal landowner in the area, with the proviso that it remain in public use. The American
author Mark Twain, who stayed at Dollis Hill House, Neasden, in the summer of 1900, opened the library
at the Council’s invitation on 27 September 1900. In 1904 the library was extended to provide a lending
library with a grant from the Carnegie Foundation, also to Rust’s design. A small extension was added in
1928.
Designed in a neo-Tudor style, the library occupies a prominent corner site. It is two storeys high with an
attic, built in red brick with stone dressings and a clay tile roof. The south (1900) elevation has two gabled
bays and a Baroque entrance with Ionic columns and a curved hood, a panelled door and patterned
fanlight. The east (1904) elevation is of three bays and has a central canted bay window to the upper floor
surmounted by a scrolled gable. Windows are stone mullion and transoms: those to the upper floor retain
their original leaded casements; those at ground floor have been replaced in uPVC. The single-bay
red-brick extension of 1928 is designed in a complementary style. The library interior was substantially
remodelled in 1964 when the main public stair and mosaic floor in the entrance hall were removed. A few

Page 1 of 2
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Reject at Initial Assessment Report

04 July 2012

features survive, including a timber stair with turned balusters, some moulded cornices, terrazzo floors
and fireplaces in ancillary rooms.
DISCUSSION
Public libraries are assessed for listing against the criteria set out in English Heritage's Selection Guide for
Cultural and Entertainment Buildings (2011), which advises that C19 libraries should be externally little
altered and have a strong architectural composition to be listed. These principles apply equally to
early-C20 libraries. Most pre-1914 libraries have undergone internal alteration, instigated by the change
from the closed to the open-access lending system, although entrance halls and stairs, which tended to
receive a greater degree of elaboration, often survive. External architectural quality will usually be the
over-riding consideration, therefore, but where the interiors survive well they can contribute significantly to
special interest.
While of clear local interest, Kensal Rise Library falls below the standard for listing for the following
principal reasons:
* Architectural quality: it typifies, but does not stand out among, the municipal public libraries that were
built in large numbers at the turn of the C20, frequently, as in this instance, with assistance from the
Carnegie Foundation. Although an attractive feature in the townscape, it is architecturally modest overall
and lacks the exuberance and rich decorative treatment often seen in smaller endowed libraries of this
period. Recently listed examples for comparison include Twickenham Library (1906-7) which has
high-quality sculpture; Teddington Library (1906), designed in a florid Northern Renaissance style, and
Fratton Library, Portsmouth (1905-6), a distinctive Wrenaissance/art-nouveau composition; in each case
complemented by a good interior.
* Interiors: the interior is much altered and retains few fittings or decorative features of note.
*
Historic interest: the connection with Mark Twain was confined to a single event and while this
enhances the building's local significance, it does not confer special interest in a national context. While a
relatively early example of a Carnegie library in England, this does not add weight to the case for listing.
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APPENDIX 4
Phene Arms public house decision notice, committee report and appeal decision.

Planning and Borough Development
Kensington Town Hall, Hornton Street, LONDON, W8 7NX
Executive Director Planning and Borough Development
Jonathan Bore

Ms K Walton
Trevor Lahiff Architects
99 Knatchbull Rd
LONDON
SE5 9QU

Dear Sir/Madam,

Web:
www.rbkc.gov.uk/planning
Date: 07/03/2012
Direct Line: 020 7361 2734
My Ref DPS/DCPP/11/02421 /Q13/S20
UPRN No(s). 217067636/
Please ask for: South Area Team

TOWN AND COUNTRY PLANNING ACT, 1990
TOWN AND COUNTRY PLANNING
(DEVELOPMENT MANAGEMENT PROCEDURE) ORDER 2010
REFUSAL OF PERMISSION TO DEVELOP
(DP2)
The Royal Borough of Kensington and Chelsea hereby REFUSES
PERMISSION for the development set out in the schedule below.
Your attention is drawn to the enclosed Information Sheet.
SCHEDULE
DEVELOPMENT:

Change of use to single family dwelling, basement
extensions and external alterations.

SITE ADDRESS:

The Phene Arms, 9 Phene Street, LONDON,
SW3 5NY

RBK&C Drawing Nos:
Applicant's Drawing
Nos:

PP/11/02421/C
(00) 001, (02) 001, (02) 002, (02) 003, (02) 005,
(02) 006, (02) 007, (02) 009, (02) 011, (02) 012
all version P5, (02) 013 and (05) 001 both
version P6, (20) 001, (20) 002, (20) 003, (20)
004, (20) 005 all version P7, (20) 006, (20) 007,
(21) 002, (21) 004, (21) 005, (21) 006 all version
P6, (21) 003, (21) 007 version P7 all received
03/02/2012 and sketch (plan and section) of
relationship between tree and car parking area
received via email 03/02/2012

Application Dated:

25/07/2011

Application
Completed:
Application Revised:

29/07/2011
03/02/2012

REASON(S) FOR REFUSAL OF PERMISSION ATTACHED OVERLEAF

REASON(S) FOR REFUSAL:
1.

The loss of this historic public house to residential use
would be damaging to the value and significance of this
heritage asset, and would cause harm to the character,
identity and distinctiveness of the conservation area.
Therefore, the proposal would fail to meet the
requirements of Planning Policy Statement 5, Core
Strategy policies C05, CK1, CL1 and CL3 and 'Conservation
Principles, Policies and Guidance for the Sustainable
Management of the Historic Environment' published by
English Heritage (2008).

2.

In the absence of a satisfactory s106 agreement to secure
ineligibility from obtaining car parking permits, the
proposed development would put undue pressure on
on-street parking and would therefore be contrary to
policy CT1 (b) and (c) of the Core Strategy and the
Transport Supplementary Planning Document.

3.

In the absence of a satisfactory s106 agreement to secure
necessary planning obligations, the proposal would result
in unacceptable pressure on local infrastructure
(including education, health and community facilities)
and would therefore be contrary to policy C1 of the Core
Strategy and the Planning Obligations Supplementary
Planning Document.

INFORMATIVE(S)
1

You are advised that this application was determined by the
Local Planning authority with regard to Development Plan
policies including relevant policies contained within the London
Plan Spatial Development Strategy for Greater London adopted
July 2011; the Core Strategy adopted 8 December 2010 and the
'Saved' policies of the Unitary Development Plan adopted 25 May
2002. The relevant policies of the Core Strategy were C1, CK1,
CT1, CL1, CL2, CL3, CL4, CL5, CE1, CE2, CE3, CH1, CH2. The
relevant policies of the UDP were CD63. Weight was also given
to relevant local Supplementary Planning Guidance/Documents
and Statements, including: Cheyne adopted 2 June 1983,
Transport adopted10 December 2008, Subterranean
Development adopted 26 May 2009, Planning Obligations
adopted 17 August 2010, Access Design Guide adopted 17
December 2010, Noise adopted 21 May 2009. These documents
were prepared in line with Government guidance and adopted
following public consultation.

2

The applicant is advised that completion of a satisfactory s106
agreement would overcome the second and third reasons for
refusal listed above.

Yours faithfully,

Jonathan Bore
Executive Director, Planning and Borough Development

INFORMATION SHEET
When a permission or consent is given it does not convey any approval,
consent, permission or licence under any Acts, Byelaws, Orders or
Regulations other than those referred to in the permission or consent.
Nothing in the permission or consent shall be regarded as dispensing
with compliance with such other Acts or Byelaws etc.
In respect of planning permission, your particular attention is drawn to
the provisions of the Building Act 1984, and the Byelaws in force
thereunder and to the Building Regulations 2000 (as amended) which
must be complied with to the satisfaction of the Council’s building control
officers, at the Town Hall, Hornton Street, W8 7NX.
Also, the Council’s permission does not modify or affect any personal or
restrictive covenants, easements, etc., applying to or affecting the land
or the rights of any persons entitled to the benefits thereof.
Your attention is drawn to applicant’s rights arising from the refusal of
planning permission or Listed Building Consent, and from the grant of
permission/consent subject to Conditions, as follows:
1)

If the applicant is aggrieved by the decision of the local planning
authority to refuse planning permission, Listed Building Consent, or
approval for the proposed development; or to grant permission or
approval/consent subject to conditions, he may appeal to the
Secretary of State, under the Town and Country Planning Act
1990, within six months of the date of this notice. Appeals must
be made using a form available from the Planning Inspectorate at
Temple Quay House, 2 The Square, Temple Quay, Bristol BS1 6PN
or online at www.planningportal.gov.uk/pcs.

2)

If permission to develop land or Listed Building Consent is refused
or granted subject to Conditions whether by the local planning
authority or by the Secretary of State, and the owner of the land
claims that the land has become incapable of reasonably beneficial
use in its existing state and cannot be rendered capable of
reasonably beneficial use by the carrying out of any development
which has been or would be permitted, he may serve on the
relevant authority where the land is situated, a purchase notice
requiring that council to purchase his interest in the land in
accordance with the provisions of Part VI of the Town and Country
Planning Act 1990, or Part 1 Chapter III of the Planning (Listed
Buildings and Conservation Areas) Act 1990.

In certain circumstances, a claim may be made against the local planning
authority for compensation. The circumstances in which such
compensation is payable are set out in Sections 114 of the Town
and Country Planning Act 1990, or Section 27 of the Planning
(Listed Buildings and Conservation Areas) Act 1990.

ROYAL BOROUGH OF KENSINGTON AND CHELSEA
REPORT BY EXECUTIVE DIRECTOR,
PLANNING AND BOROUGH DEVELOPMENT
__________________________________________________
APP NO. PP/11/02421/Q13
PLANNING APPLICATIONS COMMITTEE 06/03/2012
AGENDA ITEM NO. S20
________________________________________________________
SITE ADDRESS

The Phene Arms
9 Phene Street
LONDON
SW3 5NY

APPLICATION
DATED

25/07/2011

APPLICATION
COMPLETE

29/07/2011

APPLICATION
REVISED

02/12/2011
19/01/2012
03/02/2012

APPLICANT/AGENT ADDRESS

Ms K Walton
Trevor Lahiff Architects
99 Knatchbull Rd
LONDON S
E5 9QU
LISTED
BUILDING

No

CONS.
AREA

Cheyne

WARD

CAPS

Yes

ENGLISH
HERITAGE

N/A

ART '4' No

CONSULTED OBJECTIONS
4

29

SUPPORT

13

PETITION
0

Royal Hospital

COMMENTS
0

________________________________________________________
Applicant
RAB Pension Trust
PROPOSAL:
Change of use to single family dwelling, basement
extensions and external alterations.
RBK&C Drawing No(s):PP/11/02421, PP/11/02421/A, PP/11/02421/B
& PP/11/02421/C

Applicant's Drawing No(s): (00) 001, (02) 001, (02) 002, (02) 003,
(02) 005, (02) 006, (02) 008, (02) 009, (02) 011, (02) 012 all
version P5, (02) 013 and (05) 001 both version P6, (20) 001, (20)
002, (20) 003, (20) 004, (20) 005 all version P7, (20) 006, (20)
007, (21) 002, (21) 004, (21) 005, (21) 006 all version P6, (21)
003, (21) 007 version P7 all received 03/02/2012 and sketch (plan
and section) of relationship between tree and car parking area
received via email 03/02/2012
____________________________________________________
RECOMMENDED DECISION:
Refuse planning permission

REASONS FOR REFUSAL
1.

The loss of this historic public house to residential use
would be damaging to the value and significance of
this heritage asset, and would cause harm to the
character, identity and distinctiveness of the
conservation area. Therefore, the proposal would fail
to meet the requirements of Planning Policy
Statement 5, Core Strategy policies C05, CK1, CL1 and
CL3 and 'Conservation Principles, Policies and
Guidance for the Sustainable Management of the
Historic Environment' published by English Heritage
(2008).

2.

In the absence of a satisfactory s106 agreement to
secure ineligibility from obtaining car parking permits,
the proposed development would put undue pressure
on on-street parking and would therefore be contrary
to policy CT1 (b) and (c) of the Core Strategy and the
Transport Supplementary Planning Document.

3.

In the absence of a satisfactory s106 agreement to
secure necessary planning obligations, the proposal
would result in unacceptable pressure on local
infrastructure (including education, health and
community facilities) and would therefore be contrary
to policy C1 of the Core Strategy and the Planning
Obligations Supplementary Planning Document.

INFORMATIVES
1

You are advised that this application was determined by the
Local Planning authority with regard to Development Plan
policies including relevant policies contained within the
London Plan Spatial Development Strategy for Greater
London adopted July 2011; the Core Strategy adopted 8
December 2010 and the 'Saved' policies of the Unitary
Development Plan adopted 25 May 2002. The relevant
policies of the Core Strategy were C1, CK1, CT1, CL1, CL2,
CL3, CL4, CL5, CE1, CE2, CE3, CH1, CH2. The relevant
policies of the UDP were CD63. Weight was also given to
relevant local Supplementary Planning Guidance/Documents
and Statements, including: Cheyne adopted 2 June 1983,
Transport adopted10 December 2008, Subterranean
Development adopted 26 May 2009, Planning Obligations
adopted 17 August 2010, Access Design Guide adopted 17
December 2010, Noise adopted 21 May 2009. These
documents were prepared in line with Government guidance
and adopted following public consultation.

2

The applicant is advised that completion of a satisfactory
s106 agreement would overcome the second and third
reasons for refusal listed above.

1.0

SITE

1.1

The application property is a four storey (including basement)
end of terrace building located on the corner of Phene Street
and Margaretta Terrace. The building is currently in use as a
public house and restaurant within Class A4 (Drinking
establishments) at basement, ground and part of first floor
level, with ancillary residential accommodation occupying the
remaining floor space at first floor level and above.

1.2

The property is within the Cheyne Conservation Area and is
partially within flood zone 2. A Tree Preservation Order (TPO)
applies to the front garden area of the site. The residential
houses north of the application site on Margaretta Terrace are
grade II listed.

1.3

The Phene Arms is identified in the Cheyne Conservation Area
Proposals Statement (CAPS) as built between 1850- 51 and
forms a “typical example of a Victorian pub, surviving in good
order commemorating the eccentric who was responsible for
much of the development of the Area [Dr Phene]”.

2.0

PROPOSAL

2.1

The application seeks permission for a change of use from a
public house (A4 use) to a single family dwelling (C3 use). One
off street car parking space would be provided, accessed via an
existing crossover on Margaretta Terrace.

2.2

The proposal also involves a substantial extension of the
existing basement, replacement of the existing first floor rear
extension with a slightly larger lift shaft, fenestration
alterations, replacement boundary treatment, rooflights and
lightwells to Margaretta Terrace elevation and the insertion of
replacement roof lights in the main roof.

2.3

An application (PP/11/03352) for change of use, but without the
extensions, is also on this agenda.

3.0

RELEVANT PLANNING HISTORY

3.1

In April 2001, under Council reference PP/01/0781 and
PP/01/0780, applications were received for a change of use of
the building from a public house into two residential units, the
erection of an additional mansard storey and enlargement of the
rear extension with roof terrace above. These applications were
subsequently withdrawn.

3.2

In June 2007, under Council reference PP/07/1662 and
PP/07/1662, applications were received for a change of use from
vacant public house to single dwelling house, excavation works
and construction of extensions to existing basement and ground
floor and minor fenestration alterations. These applications were

subsequently withdrawn.
3.3

In August 2009, under Council reference CA/09/1194
advertisement consent was approved for replacement
advertisements and the installation of two awnings to the Phene
Street elevation.

3.4

In November 2009, under Council reference PP/09/0746,
planning permission was approved for the enclosure of the open
courtyard area to the rear ground floor level.

3.5

There is a current application requesting retrospective
permission for the retention of parasols in the pub garden (ref.
PP/10/3955).

3.6

There is also a current application for a change of use of the
application property from a public house to residential use was
received (no physical alterations to the building proposed) being
considered under Council reference PP/11/3352. This application
is also included on the Planning Committee agenda.

3.7

It is also noted that an application for a change of use of the
nearby Cross Keys public house to residential was recently
refused permission by the Planning Committee for the following
reason:
“The loss of this historic public house to residential use would be
damaging to the value and significance of this heritage asset,
and would cause harm to the character, identity and
distinctiveness of the conservation area. Therefore, the proposal
would fail to meet the requirements of Planning Policy
Statement 5; Policies 3.1, 3.16, 4.8 & 7.1 of the London Plan
(2011); Core Strategy Policies C05 & CL1; and 'Conservation
Principles, Policies and Guidance for the Sustainable
Management of the Historic Environment' published by English
Heritage (2008)”.

3.8

Although the refused application and the current application
raise a number of similar issues, it must also be recognised that
there are differences between the properties and proposals.

4.0

PLANNING CONSIDERATIONS

4.1

The main considerations in this case include the principle of the
change of use, the impact of the change of use on the character
of the conservation area, the impact of the extensions and
alterations on the character and appearance of the building and
conservation area, the impacts on residential amenity, the
suitability of the subterranean development, the impacts on
local transport infrastructure, flooding and necessary planning
contributions.

4.2

The most relevant policies include the following:
Core Strategy 2010
C1 (Infrastructure Delivery and Planning Obligations)
CK1 (Social and Community Uses)
CT1 (Improving alternatives to car use)
CL1 (Context and Character)
CL2 (New buildings, extensions and modifications to existing
buildings)
CL3 (Heritage Assets – Conservation Areas and Historic Spaces)
CL4 (Heritage Assets – Listed Buildings, Scheduled Ancient
Monuments and Archaeology)
CL5 (Amenity)
CE1 (Climate Changes)
CE2 (Flooding)
CE3 (Waste)
CH1 (Housing Targets)
CH2 (Housing Diversity)
‘Saved’ Unitary Development Plan 2002 (amended 2007)
CD63 (Development in conservation areas)

4.3

Also relevant is the Cheyne Conservation Area Proposals
Statement
(CAPS),
and
the
Transport,
Subterranean
Developments, Noise, Access Design Guide and Planning
Obligations Supplementary Planning Documents.

4.4

Principle of the change of use

4.4.1

PPS1 and the National Planning Policy Framework both seek to
create strong, vibrant and healthy communities and aim to
deliver the facilities and services that the community needs.

4.4.2

Public houses are recognised as community facilities in the draft
National Planning Policy Framework, which requires decisions to
“safeguard against the unnecessary loss of valued facilities and
services, particularly where this would reduce the community’s
ability to meet its day-to-day needs” and “ensure that
established shops, facilities and services are able to develop and
modernise in a way that is sustainable, and retained for the
benefit of the community” (paragraph 126). This document,
although afforded limited at the present time, is a material
consideration.

4.4.3

The vision and strategic objectives within the Core Strategy
reflect these objectives and seek, amongst other things, to
‘build on success’ (policy CV1) and ‘keep life local’ (policy CO1).

4.4.4

Core Strategy policy CK1 seeks to protect and enhance social
and community uses and supports the provision of new facilities
throughout the Borough. Public houses, although not included in

the definition, are recognised within the supporting text to this
policy as social and community facilities and the recent concern
over their loss is noted. The text goes on to note however, that
at present time there is too little evidence to resist their loss.
4.4.5

It is noted however, since the adoption of the Core Strategy in
2010, there has been growing concern about the loss of public
houses and the detrimental impact such changes of use have on
communities and the character of conservation areas. The
growing concern amongst Members culminated in a full Council
meeting on the 7th December 2011 where the following motion
was unanimously agreed:
“That this Council is greatly concerned at the loss of community
Public Houses which afford great amenity to local residents. We
urge this Council to carry out a review of LDF policy to protect
community Public Houses, especially historic pubs in
conservation areas”.

4.4.6

Whilst the review of the Core Strategy is too early in the process
to be given any weight, it does reflect the Councils direction of
travel. These concerns are also consistent with the concerns
raised by the Planning Committee on the 6th December 2011
when considered a change of use of the Cross Keys public house
to residential.

4.4.7

Concerns over the loss of community public houses, particularly
within conservation areas, add weight to the concerns identified
below.

4.5

Impact of the change of use on the character of the
conservation area

4.5.1

The Planning (Listed Buildings and Conservation Areas) Act
1990 defines Conservation Areas as being of ‘special
architectural and historic interest, the character or appearance
of which it is desirable to preserve or enhance’.

4.5.2

Planning Policy Statement 5 (Planning for the Historic
Environment) seeks to conserve England’s heritage assets in a
manner appropriate to their significance, by ensuring:
· decisions are based on the nature, extent and level of that
significance, investigated to a degree proportionate to the
importance of the heritage asset
· wherever possible, heritage assets are put to an
appropriate and viable use that is consistent with their
conservation
· the positive contribution of such heritage assets to local
character and sense of place is recognised and valued;
and
· consideration of the historic environment is integrated into
planning policies, promoting place-shaping.

4.5.3

Core Strategy policy CL1 requires all development to respect the
existing
context,
character,
and
appearance,
taking
opportunities available to improve the quality and character of
buildings and the area and the way it functions, including being
inclusive for all.

4.5.4

English Heritage’s publication ‘Conservation Principles, Policies
and Guidance for the Sustainable Management of the Historic
Environment’ (EH, 2008) states it is necessary to understand
and articulate the values and significance of a place in order to
inform decisions about its future (para. 3.4). This document
makes clear that heritage values go beyond the physical
appearance of an asset, and include evidential, historical,
aesthetic and communal values, all of which should be taken
into account when making sound decisions about its future
(para. 23).

4.5.5

The use of the application property as a public house is
considered historically significant and is a use which is
considered to contribute to the identity and distinctiveness of
‘Old Chelsea’ and the Cheyne Conservation Area. The property’s
significance as a heritage asset relates not only to the fabric of
the building, but also the historic and communal value of the
long standing public house use in this location. The Phene Arms
is a purpose built public house which has been in existence for
over 150 years. The use of the building as a public house is
intrinsically linked with the development of Phene Street and the
wider area and this history contributes to the character of the
conservation area. The conversion of the building to a
residential use would bring to an end over a century of public
house use at the site and would result in the loss of part of the
familiar and cherished history of the site and conservation area.
Similarly, the patterns of behaviour associated with the use
which differentiate this building from its residential neighbours
will be lost, diluting the vibrant residential character of the
conservation area.

4.5.6

It is noted that a recent appeal against the refusal of an
application to convert a public house to residential was allowed
(Prince of Wales public house ref. PP/10/02734, appeal ref.
APP/K5600/A/11/2152776). The points raised by the Inspector
in determining the appeal are a material consideration and have
been taken into consideration in reaching a decision on this
application. However, in addition to every application having to
be considered on its own merits, it is considered that there are
significant differences between the nature of the public houses,
the areas and the proposals, which warrant a different approach
here.

4.5.7

On this basis, the loss of this historic public house to residential
use would be damaging to the value and significance of this
heritage asset, and would cause harm to the character, identity
and distinctiveness of the conservation area. On this basis, the

proposal is considered contrary to the aims and objectives of
Planning Policy Statement 5, policies 3.1, 3.16, 4.8 & 7.1 of the
London Plan (2011), Core Strategy policies C05, CL1 & CL3, and
'Conservation Principles, Policies and Guidance for the
Sustainable Management of the Historic Environment' published
by English Heritage (2008).
4.6

Impact of the extensions and alterations on the character
and appearance of the building and conservation area

4.6.1

Externally, the architectural detailing which differentiates the
use of this building from the residential uses of adjacent and
nearby buildings is largely confined to the ground floor (with the
exception of a single hanging sign just above fascia level on the
Phene Street elevation). The visibility of the public house is
further reduced by the presence of a garden to the Margaretta
Terrace elevation, the boundary treatment, trees and large
umbrella structures obscuring much of the public house detailing
from view.

4.6.2

With the exception of the removal of the modern signage
(replaced in 2009), all other architecturally significant detailing
to the front elevations, including existing windows, ground floor
panelling, stallrisers and lighting fixtures, would be retained.

4.6.3

An additional window would be inserted in the single storey rear
extension to the building. This would replicate the detail of the
adjacent window and subject to conditions would be of an
acceptable appearance.

4.6.4

Replacement roof lights are proposed in the main roof,
replacement windows proposed in the rear elevation and
replacement doors are proposed at ground floor level facing
Margaretta Terrace and at first floor level in the rear elevation of
the building. Subject to conditions in relation to proposed
detailing, these alterations are acceptable.

4.6.5

The existing first floor rear brick structure is to be removed and
replaced with a slightly larger structure to accommodate and
internal lift. This would be set back from external boundaries by
no less than 3.0m and would be separated from the road by
approximately 12.0m. Given these setbacks, the small size and
unobtrusive design of the structure, this is considered an
acceptable addition to the building which would preserve the
character of the conservation area.

4.6.6

The existing timber trellising between the front boundary piers
would be replaced by cast iron railings. Subject to conditions in
relation to the detailing, this restoration is a welcomed
improvement which is identified as desirable in the Cheyne
CAPS.

4.6.7

The existing beer garden would be partially re grassed, and re

landscaped. Conditions are recommended to assess the
replacement hard and soft landscaping. Long narrow roof lights
are proposed to sit behind the existing boundary wall along the
Margaretta Terrace frontage. These would be flush with ground
level and would be partially obscured by adjacent planting.
Subject to conditions requiring the submission of detailed
drawings, the rooflights are considered appropriately sized for
the garden and would be sufficiently screened from view to
ensure they do not adversely affect the character of the building
or conservation area.
4.6.8

Two light wells are also proposed on the Margaretta Terrace
elevation. These would both extend 1.2m from the external wall
of the building and would each have a length of 3.5m covered
by a horizontal grille. This detailing complies with the design
requirements set out in the Subterranean Development SPD and
lightwells are prevalent in both Margaretta Terrace and Phene
Street. Subject to conditions in relation to the detailing, this
element of the proposal is considered acceptable.

4.7

Impacts on residential amenity

4.7.1

Unlike other public houses nearby (namely the Cross Keys public
house), the Phene Arms appears to have generated a long
history of complaints from neighbouring residents, evidenced by
lengthy Environmental Health records and a significant level of
support from local residents for this application and application
reference PP/11/3352.

4.7.2

That said, the public house use has been within the locality
significantly longer than the current residents and often, the
impacts of noise and disturbance can be effectively controlled
through robust private management and using controls under
the Environmental Health Act. As such, although the impact of
the existing use is a material consideration, it is considered that
only limited weight should be given to such when determining
this application.

4.7.3

However, putting the impact of the existing use aside,
conversion of the building to a residential use would be unlikely
to result in an adverse impact on neighbouring properties.

4.7.4

The slight increase in the size of the lift shaft to the rear of the
building is unlikely to have a detrimental impact on
neighbouring properties, given its small size and the separation
distance between this any neighbouring properties. A small
increase in height of the existing boundary wall to no. 8 Phene
Street is proposed, however given the small increase in height
proposed (cm) and the relatively open aspect this property has
to the north and northeast (by virtue of the perpendicular
positioning of properties in Oakley Gardens) this is not expected
to result in undue a loss of light, outlook or undue sense of
enclosure to the residents of this property.

4.7.5

All other alterations are minor and sufficiently separated from
neighbouring properties to ensure there would be no adverse
impacts on amenity.

4.7.6

A noise report has been submitted with the application to
demonstrate that any noise and disturbance generated by a
outdoor air condenser unit (to be located in sub-basement
lightwell) and the swimming pool ventilation system would not
adversely affect neighbouring residents. This report has been
reviewed by the Director of Environmental
Health
conditions is considered acceptable.

and

subject

to

4.8

Suitability of subterranean development

4.8.1

Policy CL2 (g) and the Subterranean Developments SPD sets out
the necessary criteria in terms of basement construction and
design. With respect to the former, the proposal must meet
three criteria (criteria i does not apply as the building is not
listed).

4.8.2

To address matters of stability safeguarding required by point ii,
the applicant has submitted a structural engineering report,
including a construction method statement and site
investigations report. These reports include site specific
borehole results, details of the drainage and hydrogeological
conditions on site, construction methodology and detailed site
specific drawings showing pile locations. The structural engineer
has confirmed that the works, if properly undertaken by suitably
experienced contractors, will pose no significant threat to the
structural stability of adjoining properties. On this basis, it is
considered that the proposal is unlikely to harm the structural
stability of the building itself or neighbouring buildings and
therefore would comply with the requirements of criterion ii.

4.8.3

Point iii requires that there is no loss of trees of townscape or
amenity value resulting from the proposed development. The
SPD provides further guidance in this regard, requiring no
mature trees to be removed or otherwise affected by
subterranean development. Paragraph 9.1.2 states that where
in exceptional cases the removal of trees is permitted, the
Council will required that they are replacement or substituted
either adjacent to the subterranean development within the
curtilage of the property or through the use of sufficiently sized
‘tree pits’ with access to subsoil and water movement.

4.8.4

Council records indicate that there were until recently, two
mature trees on the site covered by the TPO. A young silver
birch appears to have been recently planted to replace a mature
tree of heaven. Photos taken of the tree before its removal
appear to show the tree in failing health, however, there is no

record of any application being submitted regarding this
protected trees removal. The second tree is a mature sycamore,
also of questionable health. The Council’s arboricultural officers
have assessed the heath of the tree and consider it acceptable
for this tree to be removed due to its limited safe life
expectancy.
4.8.5

The failing health of both the existing tree and recently removed
tree provide exceptional circumstance justifying the removal and
replacement of these trees as part of the redevelopment.
Replacement trees are proposed within close proximity to the
originals, one on the corner of Phene Street and Margaretta
Terrace and a second tree in the area adjacent to the off street
parking space. The 1.0m of subsoil beneath the car parking
space has been designed to avoid compaction and accommodate
root movement. The Council’s arboricultural officers have
assessed the proposal and are satisfied, that subject to
conditions, the replacement trees would provide an appropriate
level of townscape and amenity value, worthy of both the TPO
and conservation area designations.

4.8.6

Point iv requires adequate soil depth and material to be
provided above subterranean developments to ensure
sustainable growth. These requirements are set out in more
detail in the SPD. The excavation would not exceed more than
85% of the garden space and a soil depth of 1.0m would be
retained above the subterranean extensions allowing for suitable
plant growth and rainwater attenuation. In addition a
Sustainable Drainage Strategy has been submitted in support of
the application that demonstrates that the proposal will limit
surface water discharge, prevent pollution of groundwater and
attenuate all storm events (up to and including the 1 in 100
year storm).

4.8.7

Whilst the majority of habitable accommodation within the
basement would be provided with natural light and/or
ventilation, a number of habitable rooms (the library, gym, spa,
sauna and stream rooms) would not have direct access to
either. Whilst this is unfavourable, given the nature of these
rooms, and the extent of suitably lit and ventilated rooms at
ground level and above, a refusal on this basis is not considered
justified.

4.8.8

Policy CE1 requires development to make a significant
contribution to achieving national targets relating to the
reduction of carbon dioxide emissions. Criteria (c) requires,
where subterranean extensions are proposed, the sustainability
credentials of the entire dwelling to meet a Eco-Homes ‘Very
Good’ rating. In addition, the applicants are required to
demonstrate in a report prepared by a suitably qualified
specialist that, the development would achieve 40% of credits in
the energy, water and materials sections.

4.8.9

The applicants have submitted an Ecohomes summary reviewed
by a registered code assessor, which sets out how the building
would be retro-fitted to achieve the various credits. The pre
assessment predicts the development will achieve 63% of
energy credits, 74% of the materials credits and 60% of the
credits overall, obtaining a ‘Very good’ rating. As the
development includes a swimming pool, the proposal cannot
achieve the required water credits. To offset this impact of this,
the applicant proposes a rainwater harvesting system which is
suitably sized to meet the needs of the development.

4.8.10

On this basis, the proposal would meet the aims and objectives
of policy in this regard.

4.9

Transportation

4.9.1

In accordance with Core Strategy policy CT1 (c) and the
Transport SPD all new residential units are required to be permit
free. The applicant has agreed to enter into a legal agreement
to secure such. However, in the absence of a satisfactory s106
agreement to secure such, the proposal is contrary to policy CT1
(b) and (c) and the Transport SPD.

4.9.2

One off street car parking space has been provided to meet, but
not exceed, the Councils parking standards in accordance with
Core Strategy policy CT1 (d). A suitable area for cycle parking
facilities has been identified adjacent to the off street parking
area. Subject to conditions, the Director of Transportation and
Highways raises no objection to the proposal.

4.10

Refuse and recycling

4.10.1

An area for storing refuse and recycling has been identified on
the plans adjacent to the off street parking area. Subject to a
condition to secure the detailing, this would provide sufficient
space for the storage of refuse meeting the requirements of
Core Strategy policy CE3.

4.11

Flooding

4.11.1

The application site is partially located within flood zone 2. In
accordance with Core Strategy policy CE2 a Flood Risk
Assessment has been provided in support of the application,
which includes details of flood protection measures. This has
been reviewed by Policy Officers and is considered acceptable.

4.12

Planning contributions

4.12.1

The Planning Obligations Supplementary Planning Document
requires all new development resulting in a net increase in
residential units to make a financial contribution. Should the
scheme have been found acceptable a contribution of £3998.88
(excluding legal fees) would have been required, broken down

as follows:
·
·
·
·

An Education Contribution of £2618.88
A Health Contribution of £800
A Community Facilities Revenue Contribution of £80
A Monitoring Fee of £500

4.12.2

The applicant has agreed to the payment of the above
contributions. However, in the absence of a satisfactory s106
agreement to secure such, the proposal is contrary to policy C1
and the Planning Obligations SPD.

5.0

PUBLIC CONSULTATION

5.1

Four neighbouring properties were consulted, a site notice was
displayed outside the building and an advertisement was placed
in a local newspaper. 29 representations in objection to the
proposal have been received, including representations from the
following:
· Cllr Will
· Oakley St Residents Association
· Markham Street Residents Association
· Campaign for Real Ale (CAMRA) West London branch
· Chair of The Kings Road Trade Association
· Radnor Walk Residents Association
· Kings Road Association of Chelsea Residents
· Ten Acres Residents Association
· Astell Street et al Residents Association
13 representations in support of the proposal have also been
received from residents of Phene Street, Margaretta Terrace and
Oakley Street.
The main points raised are set out and responded to below.

5.2

Loss of a public house detrimental to character of area,
amenity of residents and visitors
As outlined above, Officers agree that the loss of the public
house would have a detrimental impact on the character of the
area.

5.3

Loss of community meeting and mixing place
As outlined above, Officers agree that the loss of the public
house would have a detrimental impact on the character of the
area.

5.4

Loss of too many public houses in Borough
Concerns over the loss of public houses are noted in the Core
Strategy and have resulted in a decision to review the Core
Strategy.

5.5

Loss of a historically significant use
The importance of the use historically is recognised in
paragraphs 4.5.1 – 4.5.7 above. Officers agree that the change
of use will result in harm to the value of this particular heritage
asset.

5.6

Loss of a use that will never be replaced
Officers agree that the public house use is unlikely to be
reinstated once lost, and for the reasons outlined above
recommend refusal of the application.

5.7

Increased noise and disturbance at neighbouring pubs
Although there may be some increase in the number of
customers frequenting nearby pubs as a result of the change of
use, this is unlikely to be significant in comparison to existing
noise and disturbance levels and would in any event, be
controlled by existing conditions and licenses at these premises.

5.8

Loss of employment
The property is not within an employment zone and is not a
business use (as defined by the Use Classes Order) and
therefore the employment associated with the use is not
protected by Core Strategy policy CF5.

5.9

Unacceptable noise, disturbance and
residents during extension/alteration

disruption

to

The impact of the construction process can be partially
mitigated, where appropriate, through the use of planning
conditions to supplement powers under other legislation such as
the Environmental Protection Ace and Highways Acts. Such
conditions are recommended in this case, in order to minimise
the impact of the construction process on the amenity of local
residents, and function of local highways, as far as can
reasonably be achieved under the Town and Country Planning
Act.
5.10

Change of use contrary to London Plan policies
The proposal has been assessed against relevant London Plan
policies as outlined in the relevant sections above.

5.11

Existing beer garden provides valuable amenity space for
people without gardens
The garden is not designated public open space, at its use by
the public is at the discretion of its owners and therefore cannot
be protected under planning policy.

5.12

Concerns/complaints made by local residents about the
existing use are false
As discussed above, it is recommended that only limited weight
is given to the impact of the existing use on the amenity of the
area when assessing the proposed development.

5.13

Existing use is having a detrimental impact on local
residents in terms of noise, disturbance, traffic and
parking problems and anti social behaviour
As discussed above, it is recommended that only limited weight
is given to the impact of the existing use on the amenity of the
area when assessing the proposed development. Such concerns
can generally be resolve through robust private management
and the controls afforded under the Environmental Health Act

5.14

Existing use is no longer a traditional pub and is therefore
out of character with quiet residential street and
conservation area
The particular style of public house use is not something the
Council can control. However, it should be noted that the public
house was in situ when the conservation area was designated
and therefore is considered part of its character.
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Appeal Decisions
Inquiry opened on 9 October 2012
Site visits made on 10 October 2012 and 5 November 2012
by R J Marshall LLB Dip TP MRTPI
an Inspector appointed by the Secretary of State for Communities and Local Government
Decision date: 16 January 2013

Appeal A: APP/K5600/A/12/2172028
9, Phene Street, London, SW3 5NY
•

•
•
•
•

The appeal is made under section 78 of the Town and Country Planning Act 1990
against a failure to give notice within the prescribed period of a decision on an
application for planning permission.
The appeal is made by Mr T Flanagan (RAB Pension Trust) against The Council of The
Royal Borough of Kensington & Chelsea.
The application Ref PP/11/03352/Q2, is dated 5 October 2011.
The development proposed is Change of Use to single family dwelling and provision for
waste storage.
The inquiry sat for 6 days on 9/10/11/12/25 October 2012 and 5 November 2012.

Appeal B: APP/K5600/A/12/2175522
9, Phene Street, London, SW3 5NY
•
•
•
•
•

The appeal is made under section 78 of the Town and Country Planning Act 1990
against a refusal to grant planning permission.
The appeal is made by Mr T Flanagan (RAB Pension Trust) against the decision of The
Council of The Royal Borough of Kensington & Chelsea.
The application Ref PP/11/02421/C, dated 22 July 2011, was refused by notice dated 7
March 2012.
The development proposed is Change of use to single family dwelling, basement
extensions and external alterations.
The inquiry sat for 6 days on 9/10/11/12/25 October and 5 November 2012.

Decision
1. The appeals are dismissed.
Background and procedural matters
2. The appeal premises is The Phene Arms public house. The scheme in appeal A
is for its change of use with no external alterations. The scheme in appeal B is
for a change of use, some minor external alterations and the construction of
substantial basement accommodation. The Council’s concern on both proposals
is solely on the change of use and does not differ in regard to the 2 schemes. I
shall therefore deal below with both applications together.
3. Amongst other things the Council was initially concerned that there would be
unacceptable pressure on local infrastructure, including education, health and
community facilities, and upon on-street parking. These concerns have been
overcome by Section 106 Agreements to make relevant contributions and to
prevent owners and occupiers of the site obtaining parking permits.
http://www.planning-inspectorate.gov.uk
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Main Issues
4. The main issues on both appeals are:
first, the effect of the proposed development on the value of the appeal
premises as a non-designated heritage asset and more widely upon the
character and appearance of the surrounding area which includes the Cheyne
Conservation Area; and
second, whether having regard to the development plan, Government policy
and emerging local policy there is sufficient justification to resist the proposed
development on the grounds of an unacceptable loss of a community facility.
Reasons
The significance of the appeal premises as a heritage asset and the impact
of the proposed development on the character and appearance of the
surrounding area including the Cheyne Conservation Area
5. The Phene Arms was built in the mid-19th century as part of the Victorian
development of this part of Chelsea. It is named after a local eccentric, Dr
Phene, who was the developer of some of the surrounding residential area. It
is an attractive and well proportioned building with features on the ground floor
elevations that clearly distinguish it as a public house.
6. Although The Phene Arms is not listed it is common ground between the parties
that it should be regarded as a non-designated heritage asset. The National
Planning Policy Framework (the Framework) says that the effect of an
application on the significance of such assets should be taken into account in
determining planning applications.
7. In determining the value of a non-designated heritage asset and the impact of
the proposal on it consideration must be given to those matters that give
significance to the asset. There is no disagreement between the parties that
aesthetic and historical considerations are relevant to the significance of such
assets. However, there is a dispute as to whether or not community and social
considerations should be taken into account. In my view they should be for
although not referred to the PPS5 Practice Guide they are referred to in to
English Heritage documents, Conservation Principles Policies and Guidance
2008 and the Good Practice Guide for Local Heritage Listing (2012).
8. The Council considers that The Phene Arms is of sufficient community and
social value for this to be of considerable significance to it as a non-designated
heritage asset. The loss of the premises to housing would, therefore, says the
Council, be of substantial harm to the value of the building as such an asset.
The Phene Arms is a public house which local people say they like to go to and
hold occasional meetings in. Undoubtedly The Phene Arms is warmly regarded
by some and holds pleasant memories and associations. It has occasionally
been used to hold meetings of local associations. However, the same could be
said of many such premises. From all the evidence before me I do not consider
that The Phene Arms has a sufficiently strong community and social value for
these factors to be of any substantial significance to it as a non-designated
heritage asset.
9. The Phene Arms although an attractive building has no outstanding aesthetic
value and neither proposal would result in changes to the fabric of the building
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sufficient to harm its appearance architecturally. The appeal property is of only
modest historical value in its own right as a long standing public house and
being named after Dr Phene. Thus I do not consider that the appeal building
has an inherent attribute in aesthetic and historic terms to warrant it having
substantial significance as a non-designated heritage asset. Nor would the
significance it does have in this regard be unduly harmed by the proposed
developments.
10. However, that is not to say that the current use of the premises cannot still
perform an important role in the character and appearance of the area in which
it is located. I go on to consider this below.
11. The appeal site lies in that part of Chelsea covered by the Cheyne Conservation
Area. The Conservation Area Policy Statement, in that part copied for the
inquiry, details street by street the architecture of the area but does little to
convey a broader impression of the area. For this I have relied upon all the
evidence before me and what I saw. The Conservation Area extends from the
Kings Road to the north and Cheyne Walk and the Chelsea Embankment to the
south. Both these roads are major thoroughfares. Kings Road is a bustling
shopping area and the Chelsea Embankment contains substantial residential
buildings.
12. The area between these two roads comprises, in the northern part, terraces
and squares developed during the early to mid 19th century. The appeal site
lies on the eastern edge of this area. Much of the remainder of the
Conservation Area to the south, often known as Old Chelsea, forms part of
what was the mediaeval village of Chelsea. This area contains narrower roads
and a slightly more intimate feel than the residential areas to the north.
However, despite these differences, that part of the Conservation Area lying
between the two main thoroughfares is strongly characterised by
predominantly residential properties with a scattering of commercial uses
including shops, offices and public houses.
13. Four public houses remain in the Conservation Area. One of these premises
comprises one of the pubs along the Kings Road. The others are The Phene,
the Cross Keys (albeit currently closed) and the Pigs Ear. They are the
historical remnant of what had been a much larger number of public houses in
this part of Chelsea prior to the construction of the Chelsea embankment in the
1870s.
14. One of the delights of walking through this area off the main thoroughfares is
that it is not solely residential in character. The public houses in particular,
with their vitality and vibrancy, create a pleasant contrast with the more
subdued residential streets. This is all the more so because they do not stand
out assertively but are seen from relatively limited viewpoints so that their
presence comes as rather a surprise when moving through the area.
15. There, are moreover, in the adjoining Conservation Area south of the Kings
Road and not far removed from the appeal site, 2 other public houses. They
are the Coopers Arms and the rather aptly named The Surprise. Although in a
different Conservation Area these public houses similarly create a pleasant
contrast to their residential surroundings. The areas bordering these 2
Conservation Areas are sufficiently similar that you appear to move seamlessly
between them. Thus all 5 public houses south of the Kings Road assist in
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providing a pleasant contrast to the predominantly residential character of this
part of Chelsea.
16. The public houses referred to above are scattered quite widely through the
residential area. The loss of The Phene Arms would not only result in a fairly
substantial loss of public houses in this area in percentage terms but would
also leave in its vicinity a significant area of largely unrelieved residential
development. This would seriously detract from the character of the
Conservation Area.
17. In arriving at this view I appreciate that the fabric of the appeal building would
not change at all in one proposal and would be changed to only a small degree
in the other. However, it is the use of the appeal building as a public house
with the attendant comings and goings, the activity associated with it, the view
in through the windows of the bar and those within and the internal and
external lighting that makes the presence of the pub most noticed. Remove
that by the proposed changes of use and, even with the fabric of the building
retained, its contribution to the character and appearance of the area would be
greatly reduced.
18. The appellant says that the proposed developments provide an opportunity to
reinstate railings around the side garden of the Phene and remove the large
umbrellas currently in the garden and which partly screen the ground floor side
elevation. However, the degree of improvement would be modest and would
not outweigh the harm that would arise from losing the use of the premises as
a public house.
19. It is also contended by the appellant that as the Phene Arms is now a gastropub with a greater emphasis of food, and has an external garden, it has a
different character and appearance to that which it had before and to that
which other pubs in the area have. Some even allege it is now more a
restaurant than a public house. However, the character and appearance of
pubs change over time and can differ according to the operator. In any event
all that I saw indicated that seen from the outside The Phene Arms strongly
retains the character and appearance of a public house.
20. Some local residents strongly assert that the character of The Phene Arms has
also changed in that it now predominantly draws in people from outside. It is
said that given this, and the use of the garden and the cliental attracted by it,
the level of noise and disturbance now created is greater than in the past to
the detriment of the character of the Conservation Area. Others dispute this
including some who live locally. The public house has stringent licence controls
devised to prevent undue harm to local residents from the on-site use of the
premises. Moreover, given the extent of on-street parking controls traffic to
and from the premises is likely to be less than some suggest. With the licence
appropriately enforced I consider The Phene Arms should not create a level of
noise and disturbance that would be out of keeping in the Conservation Area
given the current scattering of non-residential uses amongst the housing areas.
A balance has to be drawn and whilst some residents would clearly prefer that
the appeal premises was no longer a public house its loss to housing would be
seriously detrimental to the character of the Cheyne Conservation Area for the
reasons given.
21. In a recent appeal decision on a site elsewhere in the Borough,
APP/K5660/A/11/215276, it was held that the change of a public house to
http://www.planning-inspectorate.gov.uk
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residential would not be detrimental to the character and appearance of a
Conservation Area. However, all applications stand to be considered on their
own merits and it is the specific location of the current appeal site and the
characteristics of the Cheyne Conservation Area that are paramount in my
decision.
22. It is concluded on the first issue that whilst the appeal building has insufficient
inherent attributes in aesthetic and historic terms to warrant it having
substantial significance as a non-designated heritage asset the proposed
development would detract from the character of the surrounding area and fail
to preserve or enhance the character or appearance of the Cheyne
Conservation Area.
23. I consider this harm be a highly material consideration in the determination of
this appeal notwithstanding the appellant’s observations on Policies CO 5, CL 1
and CL 3 of the Core Strategy for the Royal Borough of Kensington and Chelsea
(2009) on which the Council has relied upon on this issue.
24. The Council has conceded that Policy C O5 relates to built fabric rather than
changes of use. However, Policy CL 1 says that “ The Council will require all
development to respect the existing context, character, and appearance, taking
the opportunities available to improve the quality and character of buildings
and the area and the way it functions, including being inclusive to all”. Policy
CL 3 says that “The Council will require development to preserve and to take
opportunities to enhance the character or appearance of conservation areas,
historic places, spaces and townscapes, and their settings.”
25. Contrary to the views of the appellant I consider that references in these
Policies to character, and the way areas function, means that the impact of
changes of use cannot be ignored even though change of use is not referred in
the explanatory text or in the delivery mechanisms later referred to in the
Policies. I consider therefore that the proposed development would conflict
with CS Policies CL 1 and CL 3.
26. I am of this view even though the Council is seeking to revise Policy CL 1 to
make specific reference to the consideration of change of use in the delivery
mechanism. It seems to me that this can be considered as a strengthening or
clarification of Policy rather than a change of direction.
27. In any event even if I am wrong in the above I am still required by Section 72
of the Planning (Listed Buildings and Conservation Areas) Act 1990 to pay
special attention to the desirability of preserving or enhancing the character or
appearance of Conservation Areas. It seems to me self evident that in
applying this test regard should be had where appropriate to the impact a
change of use, as opposed to solely physical changes, would have on
Conservation Areas. This stance is supported by Archer and Thomson v
Secretary of State 1991. Moreover, the Framework says that proposed
development that would lead to substantial harm to designated heritage assets
should, subject to caveats, be refused. There is no indication whatsoever that
matters to be taken into account should disregard change of use.
28. I consider that the statutory protection of Conservation Areas, and the
protection afforded in the Framework to designated heritage assets, is
sufficient in itself for the harm I have identified on the proposed developments
to be highly material in the determination of these appeals.
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Loss of a community facility
29. Policy CK 1 of the Core Strategy seeks to ensure that social and community
uses are protected. Such facilities are identified as those enabling the
community to function and which stimulate a sense of community. The Council
regards public houses as such facilities. However, the explanatory text to
Policy CK 1 notes that the loss of public houses to residential use in the past
decade has been very limited and that within the Borough a significant number
of pubs exist in easy walking distance of most people. It says that there is
little evidence to resist their loss at the present time, though the position will
be kept under review.
30. However, the Council now contends that Policy CK 1 has become outdated on
two grounds. First, as a result of the introduction of the Framework. This says
that planning policies and decisions should plan positively for the provision and
use of community facilities such as public houses to enhance the sustainability
of communities and residential environments. It also seeks to guard against
the unnecessary loss of valued facilities and services, particularly where this
would reduce the community's ability to meet its day-to-day needs.
31. The Council is concerned that there have recently been an increased number of
applications for change of use from public house to residential. This has
caused it to look again at the value of public houses to local communities and
in the Council's view this highlights the fact that the spatial
distribution/numerical approach set out in the Core Strategy did not adequately
recognize this inherent value. The Council considers public houses to be an
essential ingredient for promoting healthy communities and maintaining strong,
secure and accessible neighbourhoods.
32. As a result the Council is seeking to revise the Core Strategy by introducing
Policy CK 2. This emerging Policy says that the Council will resist the loss of
public houses and other drinking establishments throughout the Borough.
33. The Council has consulted on the above Policy and intended to submit it for
examination towards the end of 2012. However, whilst there is significant
support for the Policy, including from the Rule 6 Party, there are also some
substantial unresolved objections based on matters such as the adequacy of
the existing provision, the evidence base and the flexibility of its wording.
Given the objections raised, and the need for them to be examined, I currently
give the emerging Policy limited weight.
34. In arriving at this view I have noted the Council's contention that the existing
Policy is not in conformity with the Framework because it does not seek to
retain public houses. However, I do not read the Framework as meaning that
in all cases it is necessary to retain public houses and the explanatory text to
Policy CK 1 makes it clear that the Council has had regard to the value of such
facilities as social and community uses but found at that time there was no
evidence to resist their loss. I appreciate that in the Cross Keys decision the
Inspector took a different view on the conformity of Policy CK 1 with the
Framework. However, my conclusion is based upon the substantial evidence
provided to this Inquiry.
35. It is concluded on the second issue that having regard to the development
plan, Government policy and emerging local policy, there is insufficient
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justification to resist the proposed development on the grounds of an
unacceptable loss of a community facility.
Other matters
Viability
36. The Phene Arms is currently occupied on a 15 year lease dating from January
2010. The property was let out on shell basis and the lessee paid for all the
fittings and works. The appellant claims that the use of the premises as a
public house, even in its present guise, is currently unviable and would remain
so under a different occupier.
37. Two sets of accounts have been disclosed for The Phene Arms. The only fullyear account is for the year ending December 2011. This shows the Phene
Arms having a turnover of £1,404,500. However, with the costs of sales,
overheads, depreciation and other charges taken into account the premises is
made a loss of £221,741.
38. The appellant has provided a second set of figures, based on the above
accounts, to show how a different operator could potentially run the premises.
This makes some reduction in costs with a particularly significant reduction in
the figure charged to depreciation. This second set of figures show that there
would be a loss of £26,698. Moreover, on cross-examination the appellant said
that interest charges of approximately £10,000 should be added to this loss.
39. The Council disagrees with the appellant's second set of figures on 2 counts.
First, that depreciation and interest should not be taken into account at all.
Second, that some of the costs referred to are substantially too high. The
Council contends that taking this into account a profit of £217,755 could
potentially be made.
40. The Council says that depreciation and interest should not be taken into
account given guidance in RICS Practice Standards on the valuation of such
properties. One of the key aspects of assessing valuation is to establish the
Fair Maintainable Operating Profit (FMOP). The RICS guidance says that this is
the level of profit stated prior to depreciation and financial costs relating to the
asset itself. The merit of such an approach is that it removes charges that may
be unique to a particular operator. In this case removing depreciation and
interest charges would make the premises viable even on the appellant's other
costings. However, the appellant contends that whilst the RICS approach is the
correct one for assessing valuation it is not a good guide on viability as it fails
to take into account all the potential costs.
41. In the absence of a clearer indication from the Council in support of its
approach I see some merit in the appellant’s stance. However, it remains
necessary to consider the differences in potential costs between the 2 parties.
First, the Council claims that even if depreciation should be taken into account
in principle the £66,000 proposed by the appellant is excessive. This figure is
to cover expenditure of £1 million that it is said a new occupier would incur on
fixtures and fittings depreciated over a 15 year period. However, given that
the premises have only recently been extensively refitted I consider that there
are reasonable grounds to suppose, as does the Council, that a new occupier
may incur either no such costs or a substantially reduced cost.
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42. Other key differences in costs between the parties relate to rent, wages and
associated social security payments, repair and maintenance and computer
expenses. The appellant has adopted a rental figure of £120,000 and in part
justifies this by reference to comparable rental figures of premises locally.
However, this figure is higher than the current rental of the appeal premises of
£90,000 and the reason for this has not been fully explained. Moreover, it
seems to me that the rental figure must be based in large part upon what an
operator would be willing to pay. Given the appellant's views on profitability it
seems inconsistent to suggest a rental figure over and above that currently
paid.
43. Turning to wages and associated social security costs there is a difference of
approximately £54,000 between the 2 parties, even before taking into account
the additional staff costs on security and cleaning. Taking all staff costs into
account the figures provided by the appellant shows staff costs at 36% of
turnover. The Council says that its figure based on 28% of turnover is more
realistic based on guidance from the Association of Licensed Multiple Retailers
(ALMA) that the average payroll cost of running a public house is 25% of
turnover. The appellant contends that the higher figure, based on current
costs, is reasonable having regard to the characteristics of the building, the
need to police the garden and the fact that the premises is a gastro pub.
However, the premises could operate with food sales without being a gastro
pub and I see some merit in the Council’s argument that bar staff could control
the use of the premises including the garden area.
44. Regarding the other costs of repairs and maintenance and computer costs it is
difficult to judge between the parties on their differences. However, the
appellant did concede that his figure for computer costs was probably too high.
45. Given the above I do not consider that the appellant’s estimate of potential
losses conclusively shows that the appeal premises are not viable as a public
house.
46. The appellant has in addition referred to the loss of public houses to other uses
nationwide and the problems for pub operators caused by the smoking ban and
the supermarket sale of alcohol. Reference has also been made to the
competition of other public houses locally, the location of the site off a main
thoroughfare and allegedly where people would not pass on foot and the
stringency of the licensing conditions. However, the appellant concedes that
the premises has made a good turnover at £1.4 million which suggests that the
national and local circumstances referred to should not be detrimental to its
viability. Suggestions that the premises might have been overtrading were not
supported by substantial evidence.
47. The appellant also supplied figures on the likely profit of operating The Phene
Arms without the garden. However, there is no substantial evidence that the
use of the garden would be lost and I thus attach little weight to these figures.
48. Given the parties disagreement on viability a way in which the matter could
have been tested was through marketing the property. This was not done.
Whilst I appreciate the caveats to such exercises they do give a useful
indication on viability in cases such as this. The fact that no such exercise has
been undertaken is a further indication that the appellant has not made out his
case on viability.
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Noise and Disturbance
49. I have touched on this matter in the first issue. The appellant says that the
evidence of submitted by witnesses on a continuing adverse impact of The
Phene Arms on residential amenity of neighbours is a matter of substantial
weight and supports the proposed change of use to residential.
50. It is clear that at times those living locally have found the use of The Phene
Arms to be detrimental to their residential amenity. It is also evident that this
Council and others have occasionally found the loss of a public house to have a
significant positive impact on residential amenity. However, this needs to be
considered in the broad context that many public houses fit acceptably within
residential areas.
51. The Council's complaints register shows relatively few complaints leading up
the period of The Phene Arms re-opening. There was a significant increase in
complaints thereafter in 2010 and the early part of 2011. However, from
August 2011 there is a substantial drop in complaints. I consider it unlikely
that this can solely be attributed to the concerns of some residents about the
means of contacting the Council on complaints, especially as there have been
no requests for a review of the licence and its conditions.
52. Stringent licensing conditions have been imposed on The Phene Arms,
covering, for example, the playing of music, the use of the garden, times when
deliveries may take place and the control of those leaving the premises. The
Licensing Committee was satisfied that sufficient controls were provided. It
noted that The Phene Arms has been in existence for 158 years and that many
of the interested parties were not against the existence of the public house but
considered that the new licence should ensure that limitations and controls
were in place to protect residents. Unlike the appellant I do not consider the
licensing conditions to be excessive and indicative that the appeal premises is
wrongly located for a public house.
53. The Council confirmed that most of the objections registered with it have
related to a failure to comply with the conditions imposed on the licence. It
has recently prosecuted for breaches of the licence and since that time there
has been a dramatic fall in complaints as noted above.
54. The residential environment in the vicinity of a public house, especially for
those closest to it, is never going to be as quiet and tranquil as in a solely
residential area. Moreover, a licence cannot control all matters, for example,
some people may well go outside beyond the premises to smoke or make
mobile telephone calls. However, this would be a characteristic of most public
houses.
55. Given the above, I do not consider that the concerns expressed by some locally
on the existing use of the premises offer substantial support for the proposed
developments.
Additional housing
56. The proposed developments would provide a large family dwelling. In so doing
they would make a contribution towards the provision of new housing and
comply with the objectives of Policies in the Core Strategy and London Plan
with this aim. However, the Council is not reliant on windfall sites to meet its
housing targets. It is well on course to deliver the target number of residential
http://www.planning-inspectorate.gov.uk
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units through the lifetime of the Core Strategy. Given the foregoing little
weight should be given to the contribution of the proposed development
towards housing needs.
Other matters generally
57. There are permitted development rights for changes of use within Class A of
the Use Classes Order so that changes of the appeal premises to A1 (retail), A2
(financial and professional services) and A3 (restaurant and café use) could
occur without the need for planning permission. However, there is no
substantial evidence that such changes are likely. In any event even if it
occurred it would at least help maintain the existing character of the
Conservation Area as one where the area between the 2 main thoroughfares is
not solely residential.
58. There are concerns by some locally that the proposed developments would lead
to the loss of employment. However, there is no development plan Policy
support to protect employment in this area. Concern on the impact of the
proposed construction works could have been overcome by condition had I
been minded to allow the appeal. Local concerns on these matters should not,
therefore, stand against the proposals.
59. The appellant is concerned that some third parties make allegations on the
motives of the developer and those supporting the scheme that are not
material on planning grounds. I have discounted such 3rd party objections in
arriving at my decision, but do not consider that this should reflect adversely
on the legitimate concerns raised.
60. As I am minded to dismiss the appeal Regulation 122 of the Community
Infrastructure Regulations (CIL), on the limitation on the use of planning
obligations does not apply. It is thus unnecessary in the determination of this
appeal to assess the submitted obligation against its tests.
Conclusion
61. I have found no harm would arise in relation to The Phene Arms as a nondesignated heritage asset. Nor, having regard to the development plan,
Government policy and emerging local policy is there sufficient justification to
resist the proposed development on the grounds of an unacceptable loss of a
community facility. However, the harm to the character of the surrounding
area which includes the Cheyne Conservation Area is sufficient in itself to
warrant dismissing the appeals.
62. For the reasons given above it is concluded that the appeals should be
dismissed.

R J Marshall
INSPECTOR
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